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PREFACE

Each year since 1995, the Maritime Administration has pub-
lished the Compilation of Maritime Laws as a reference for the
benefit of Members of Congress, their staffs and committees,
attorneys practicing in the area of Federal Maritime Law and
interested members of the general public.

The Maritime Administration believes that it is essential that
this publication be made available to ensure access to the current
state of significant Maritime Laws including current statutory
amendments. What is noteworthy in this publication is the broad
area of subject matters covered, reflecting the scope of responsi-
bilities entrusted to the Maritime Administration.

This convenient volume includes Maritime Laws of particular
importance to the Maritime Administration and is current through
the 1st Session of the 108th Congress. While this Compilation
should be a helpful research tool, citation to the law should be
made by reference to the United States Code or other official
reporters.

The Office of Chief Counsdl is pleased to be able to provide this
Compilation and particular thanks is extended to Murray Bloom,
Esg. and Len Sutter, Esg. of the Office for their diligencein its
preparation. Comments are always welcome and may be sent to
Len Sutter at (202) 366-5177 or directly to me.

Robert B. Ostrom
Chief Counsel
Maritime Administration
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MERCHANT MARINE ACT, 1936
TITLE I —DECLARATION OF POLICY

SEC. 101. FOSTERING DEVELOPMENT AND MAINTE-
NANCE OF MERCHANT MARINE (46 App. U.SC. 1101
(2003)). It is necessary for the national defense and development of its
foreign and domestic commerce that the United States shall have a
merchant marine (a) sufficient to carry its domestic water-borne
commerce and a substantial portion of the water-borne export and
import foreign commerce of the United States and to provide shipping
service essential for maintaining the flow of such domestic and foreign
water-borne commerce at al times, (b) capable of serving as a nava
and military auxiliary in time of war or national emergency, (c) owned
and operated under the United States flag by citizens of the United
States insofar as may be practicable, (d) composed of the best-
equipped, safest, and most suitable types of vessels, constructed in the
United States and manned with atrained and efficient citizen personnel,
and (e) supplemented by efficient facilities for shipbuilding and ship
repair. It ishereby declared to be the policy of the United States to
foster the devel opment and encourage the maintenance of such a
merchant marine.

* "Citizen of the United States" is defined in Section 905(c) of the Merchant Marine
Act, page 124 infra, asfollows: "(c) The words 'citizen of the United States include a
corporation, partnership, or association only if it is a citizen of the United States within
the meaning of section 2 of the Shipping Act, 1916, as amended (U.S.C., title 46, sec.
802) , and with respect to a corporation under title VI of this Act, all directors of the
corporation are citizens of the United States and, in the case of a corporation,partner-
ship, or association operating a vessel on the Great Lakes, or on bays, sounds, rivers,
harbors, or inland lakes of the United States the amount of interest required to be owned
by a citizen of the United States shall be not less than 75 per centum." Section 2 of the
Shipping Act, 1916 (followed by provisions of law that affect Section 2 citizenship) is
located at page 226 infra.



TITLE II—CREATION AND FUNCTIONS
OF MARITIME AGENCIES

SEC. 201. POWERSAND DUTIES OF AGENCIES
(46 App. U.S.C. 1111 (2003)).

(c) Records of Meetings; Seal; Rules and Regulations. The
Commission shall, through its secretary, keep atrue record of al its
meetings and the yea-and-nay votes taken therein, on every action,
order, contract, or financial transaction approved or disapproved by the
Commission. It shall have an official seal which shall be judicially
noticed, and shall adopt rules and regulations in regard to its procedure
and the conduct of its business.

(d) Expenditures. The Commission and the Secretary of
Transportation may make such expenditures as are necessary in the
performance of their functions from funds made available to them by
this Act or hereafter (after 6/26/36) appropriated, which further appro-
priations are hereby authorized.

(e 2Officer sand Employees. Without regard to the civil-service
laws, the Commission and the Secretary of Transportation may appoint
and prescribe the duties and fix the salaries of a secretary, a director for
each of not to exceed five divisions, a general counsel, a clerk to each
member of the Commission, and not more than three assistants, a clerk
to the general counsel, not more than atotal of twenty naval architects
or marine engineers, twenty special experts, twenty-two examiners,
twelve attorneys, and two inspectors for each vessel at each shipyard at
which vessels are being constructed by it or under its supervision. The
Commission and the Secretary of Transportation may, subject to the
provisions of the civil-service laws appoint such other officers, engi-
neers, inspectors, attorneys, examiners, and other employees as are
necessary in the execution of their functions.

(f) Traveling and Subsistence Expenses; Pay for Military Officer on
Assignment. Each member, any employee of the Commission or the
Secretary of Transportation, and any person detailed to it or the Secretary
of Transportation from any other agency of the Government shall receive
necessary traveling and subsistence expenses, or per diem allowancein
lieu thereof, within the limitations prescribed by law, while away from
his official station upon officia business of the Commission or the
Secretary of Transportation. Whenever any officer (not exceeding fivein
number at any time) of the Army, Navy, Marine Corps, or Coast Guard is
detailed to the Commission or the Secretary of Transportation, he shall
receive from the Commission or the Secretary of Transportation, for the

* Such officers and employees are now generally subject to the civil service laws.
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period during which heis so detailed, such compensation as added to his
pay and allowances as an officer in such service will make his aggregate
compensation egual to the pay and alowances he would receive if he
were the incumbent of an office or position in such service (or in the
corresponding executive department), which, in the opinion of the
Commission or the Secretary of Transportation, involves the performance
of work similar in importance, difficulty, and responsibility to that
performed by him while detailed to the Commission or the Secretary of
Transportation. Expenditures by the Commission or the Secretary of
Transportation shall be allowed and paid on the presentation of itemized
vouchers therefor approved by the Commission or the Secretary of
Transportation or a designated employee thereof.

* * * % *x * *

REORGANIZATION PLAN NO. 6 OF 1949

Effective Aug. 20, 1949, 14 Fed. Reg. 5228, 63 Stat. 1069. Prepared
by the President and transmitted to the Senate and the House of
Representatives in Congress assembled, June 20, 1949, pursuant to the
provisions of the Reorganization Act of 1949, approved June 20, 1949.

Sec. 1. Administration of Functions of Commission. The
Chairman of the United States Maritime Commission shall be the chief
executive and administrative officer of the United States Maritime
Commission. In executing and administering on behalf of the
Commission its functions (exclusive of functions transferred by the
provisions of section 2 of this reorganization plan) the Chairman shall
be governed by the policies, regulatory decisions, findings, and
determinations of the Commission.

Sec. 2. Transfer of Functions. There are hereby transferred from
the United States Maritime Commission to the Chairman of the
Commission the functions of the Commission with respect to (1) the
appointment and supervision of all personnel employed under the
Commission, (2) the distribution of business among such personnel and
among organizational units of the Commission, and (3) the use and
expenditure of funds for administrative purposes: Provided, That the
provisions of this section do not extend to personnel employed regularly
and full time in the offices of members of the Commission other than
the Chairman: Provided further, That the heads of the magjor administra-
tive units shall be appointed by the Chairman only after consultation
with the other members of the Commission.

Sec. 3. Performance of Transferred Functions. The functions
of the Chairman under the provisions of this reorganization plan shall
be performed by him or, subject to his supervision and direction, by
such officers and employees under his jurisdiction as he shall designate.
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REORGANIZATION PLAN NO. 21 OF 1950.

Effective May 24, 1950, 15 Fed. Reg. 3178, 64 Stat. 1273. Prepared
by the President and transmitted to the Senate and the House of
Representatives in Congress assembled, March 13, 1950, pursuant to the
provisions of the Reorganization Act of 1949, approved June 20, 1949.

PART |. FEDERAL MARITIME BOARD

Sec. 101-106. [Superseded. Reorg. Plan No. 7 of 1961, sec. 305,
eff. Aug. 12, 1961, 26 Fed. Reg. 7315, 75 Stat. 840. Section 101 estab-
lished the Federal Maritime Board. Section 102 provided for the com-
position of the Federal Maritime Board. Section 103 transferred certain
functions from the Chairman of the United States Maritime Commission
to the Chairman of the Federal Maritime Board. Section 104 transferred
regulatory functions of the United States Maritime Commission to the
Federal Maritime Board. Section 106 provided that the Board was to
be an agency within the Department of Commerce, but would be inde-
pendent of the Secretary of Commerce with respect to functions trans-
ferred to it under section 104. Section 105 transferred subsidy award
and other functions of the United States Maritime Commission to the
Federal Maritime Board, as follows:

[SEC. 105. Transfer of subsidy award and other functions
totheBoard. The following functions of the United States Maritime
Commission are hereby transferred to the Board:

[(1) The functions with respect to making, amending, and terminat-
ing subsidy contracts, and with respect to conducting hearings and mak-
ing determinations antecedent to making, amending, and terminating
subsidy contracts, under the provisions of Title V, VI, and VIII, and sec-
tion 301, 708, 805(a), and 805(f) of the Merchant Marine Act, 1936, as
amended (46 App. U.S.C. 1131, 1151-1182, 1198, 1211-1213, 1223(a),
and 1223(f)), together with the functions with respect to making
changes, subsequent to entering into an operating differential subsidy
contract, in such determinations under the provisions of section 301 of
such Act, as amended (46 App. U.S.C. 1131), and readjustments in
determinations as to operating cost differentials under the provisions of
section 606 of such Act, as amended (46 App. U.S.C. 1176), and with
respect to the approval of the sale, assignment, or transfer of any operat-
ing subsidy contract under section 608 of such Act (46 App. U.S.C.
1178), and with respect to the approval of the sale, assignment, or trans-
fer of any operating subsidy contract under section 608 of such Act (46
App. U.S.C. 1178): Provided, That, for the purposes of this section
105(1) of this reorganization plan, the term “subsidy contract” shall be
deemed to include, in the case of a construction differential subsidy, the
contract for the construction, reconstruction, or reconditioning of the
vessel and the contract for the sale of the vessel to the subsidy applicant
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or the contract to pay a construction differential subsidy and the cost of
national defense features, and, in the case of an operating differential
subsidy, the contract with the subsidy applicant for the payment of the
subsidy: Provided further, That, except as otherwise hereinbefore pro-
vided in respect of functions under sections 301, 606, and 608 of the
Merchant Marine Act, 1936, as amended, the functions transferred by
the provisions of this section 105(1) shall exclude the making of all
determinations and the taking of al actions (other than amending or ter-
minating any subsidy contract), subsequent to entering into any subsidy
contract, which are involved in administering such contract: Provided
further, That actions of the Board in respect to the functions transferred
by the provisions of this section 105(1) shall be final.

[(2) The functions with respect to investigating and determining (a)
the relative cost of construction of comparable vessels in the United
States and foreign countries, (b) the relative cost of operating vessels
under the registry of the United States and under foreign registry, and
(c) the extent and character of aids and subsidies granted by foreign
governments to their merchant marines, under the provisions of subsec-
tion (c), (d), and (e) of section 211 of the Merchant Marine Act, 1936
(46 App. U.S.C. 1121(c), (d), and (e)).

[(3) All functions under the provisions of section 12 of the Shipping
Act, 1916, as amended (46 App. U.S.C. 811), including such functions
with respect to making investigations and reports on relative costs and
on marine insurance.

[(4) So much of the functions with respect to requiring the filing of
reports, accounts, records, rates, charges, and memoranda, under the
provisions of section 21 of the Shipping Act, 1916, as amended (46 App.
U.S.C. 820), asrelates to the functions of the Board under the provisions
of section 105(1) to 105(3), inclusive, of this reorganization plan.

[(5) So much of the functions with respect to adopting rules and
regulations, making reports and recommendations to Congress, subpoe-
naing witnesses, administering oaths, taking evidence, and requiring the
production of books, papers, and documents, under the provisions of
sections 204, 208, and 214 of the Merchant Marine Act, 1936, as
amended (46 App. U.S.C. 1114, 1118, and 1124), asrelates to the func-
tions of the Board under the provisions of this reorganization plan.]

PART Il. MARITIME ADMINISTRATION
Sec. 201. Creation of Maritime Administration. Thereis
hereby established in the Department of Commerce a Maritime
Administration.®
Sec. 202. [Superseded. Reorg. Plan No. 7 of 1961, sec. 305, €ff.
Aug. 12, 1961, 26 Fed. Reg. 7315, 75 Stat. 840. Section provided for a

3 Public Law 97-31, approved August 6, 1981 (95 STAT.151), transferred the
Maritime Administration from the Department of Commerce to the Department of
Transportation.



Maritime Administrator to be at the head of the Maritime
Administration, and that the Chairman of the Federal Maritime Board
would be such Administrator and would perform duties prescribed by
the Secretary of Commerce.]

Sec. 203. Deputy Maritime Administrator. There shal bein the
Maritime Administration a Deputy Maritime Administrator, who shall be
appointed by the Secretary of Commerce, after consultation with the
Administrator, under the classified civil service, and who shall perform
such duties as the Administrator shall prescribe. The Deputy Maritime
Administrator shall be Acting Maritime Administrator during the absence
or disability of the Administrator and, unless the Secretary of Commerce
shall designate ancther person, during a vacancy in the office of
Administrator: Provided, That such Deputy Administrator shall at no time
sit as amember or acting member of the Federal Maritime Board.

Sec. 204. Transfer of functions. Except as otherwise provided
in Part | of this reorganization plan, all functions of the United States
Maritime Commission and of the Chairman of said Commission are
hereby transferred to the Secretary of Commerce. The Secretary of
Commerce may from time to time make such provisions as he shall
deem appropriate authorizing the performance by the Maritime
Administrator of any function transferred to such Secretary by the pro-
visions of this reorganization plan.

PART 11l - GENERAL PROVISIONS

Sec. 301. Under Secretary of Commercefor Transportation.
There shall be in the Department of Commerce an additional office of
Under Secretary with the title “Under Secretary of Commerce for
Transportation.” The Under Secretary of Commerce for Transportation
shall be appointed by the President, by and with the advice and consent
of the Senate, shall receive compensation at the rate prescribed by law
for Under Secretaries of Executive departments, and shall perform such
duties as the Secretary of Commerce shall prescribe.

Sec. 302-307. [Superseded. Reorg. Plan No. 7 of 1961, sec. 305,
eff. Aug. 12, 1961, 26 Fed. Reg. 7315, 75 Stat. 840. Section 302 pro-
vided that person who was both Administrator and Chairman was to
make joint use of the personnel under his supervision. Section 303
made conflict of interest provisions of the Merchant Marine Act, 1936,
applicable to members of the Federal Maritime Board and officers and
employees of the Board or of the Maritime Administration. Section 304
allowed the President to make interim appointments to the Federal
Maritime Board from officers of the Executive Branch. Section 305
transferred to the Department of Commerce al property, personnel,
records, and funds of the United States Maritime Commission. Section
306 abolished the United States Maritime Commission. Section 307
provided that the functions transferred by this reorganization plan would
not be subject to Reorg. Plan No. 5 of 1950.]
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REORGANIZATION PLAN NO. 7 OF 1961.

Eff. Aug. 12, 1961, 26 Fed. Reg. 7315, 75 Stat. 840, as amended.
Prepared by the President and transmitted to the Senate and the House
of Representatives in Congress assembled, June 12, 1961, pursuant to
the provisions of the Reorganization Act of 1949, 63 Stat. 203, as
amended.

MARITIME FUNCTIONS

Part |. Federal Maritime Commission
Sec. 101. Creation of Federal Maritime Commission

(@) Thereis hereby established a Federal Maritime Commission,
hereinafter referred to as the Commission.

(b) The Commission shall not be a part of any executive department
or under the authority of the head of any executive department.

Sec. 102. Composition of the Commission

(@ The Commission shall be composed of five Commissioners, who
shall be appointed by the President by and with the advice and consent
of the Senate. Each Commissioner shall be removable by the President
for inefficiency, neglect of duty, or malfeasance in office.

(b) The President shall from time to time designate one of the
Commissioners to be the Chairman of the Commission.

(c) Of the first five Commissioners appointed hereunder, one shall
be appointed for aterm expiring on June 30, 1962, one for aterm
expiring on June 30, 1963, one for aterm expiring on June 30, 1964,
and two for terms expiring on June 30, 1965. Their successors shall be
appointed for terms of four years, except that any person chosen to fill a
vacancy shall be appointed only for the unexpired term of the
Commissioner whom he succeeds. Not more than three of the
Commissioners shall be appointed from the same political party. A
vacancy in the office of any such Commissioner shall be filled in the
same manner as the original appointment.

(d) A vacancy or vacancies in the Commission shall not impair the
power of the Commission to execute its functions. The affirmative vote
of amajority of the members serving on the Commission is required to
dispose of any matter before the Commission.

Sec. 103. Transfer of Functionsto Commission. The follow-
ing functions, which are now vested in the Federal Maritime Board
under the provisions of Reorganization Plan No. 21 of 1950 (64 Stat.
1273), are hereby transferred from that Board to the Commission:

(@ All functions under the provisions of sections 14—20, inclusive,
and sections 22—33, inclusive, of the Shipping Act, 1916, as amended
(46 U.S.C. 812—819 and 821—832), including such functions with
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respect to the regulation and control of rates, services, practices, and
agreements of common carriers by water and of other persons.

(b) All functions with respect to the regulation and control of rates,
fares, charges, classifications, tariffs, regulations, and practices of com-
mon carriers by water under the provisions of the Intercoastal Shipping
Act, 1933, as amended (46 App. U.S.C. 843—848).

(c) The functions with respect to the making of rules and regulations
affecting shipping in the foreign trade to adjust or meet conditions unfa-
vorable to such shipping, and with respect to the approval, suspension,
maodification, or annulment of rules or regulations of other Federal
agencies affecting shipping in the foreign trade, under the provisions of
section 19 of the Merchant Marine Act, 1920, as amended (46 App.
U.S.C. 876), exclusive of subsection (1)(a) thereof.

(d) The functions with respect to investigating discriminatory rates,
charges, classifications, and practices in the foreign trade, and with
respect to recommending legislation to correct such discrimination,
under the provisions of section 212(e) of the Merchant Marine Act,
1936, as amended (46 App. U.S.C. 1122(f)).

(e) To the extent that they relate to functions transferred to the
Commission by the foregoing provisions of this section:

(1) The functions with respect to requiring the filing of reports,
accounts, records, rates, charges, and memoranda, under the provisions
of section 21 of the Shipping Act, 1916, as amended (46 App. U.S.C.
820).

(2) The functions with respect to adopting rules and regulations, mak-
ing reports and recommendations to Congress, subpoenaing witnesses,
administering oaths, taking evidence, and requiring the production of
books, papers, and documents, under the provisions of sections 204,
208, and 214 of the Merchant Marine Act, 1936, as amended (46 App.
U.S.C. 1114, 1118 and 1124).

Sec. 104. Transfer of Functionsto Chairman.

THERE ARE HEREBY TRANSFERRED TO THE CHAIRMAN OF
THE COMMISSION:

(@ The functions of the Chairman of the Federal Maritime Board,
including his functions derived from the provisions of Reorganization
Plan No. 6 of 1949, to the extent that they relate to the functions trans-
ferred to the Commission by the provisions of section 103 of this reor-
ganization plan.

(b) The functions of the Secretary of Commerce to the extent that
they are necessary for, or incidental to, the administration of the func-
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tions transferred to the Commission by the provisions of section 103 of
this reorganization plan.

Sec. 105. Authority to Delegate

(@ The Commission shall have the authority to delegate, by pub-
lished order or rule, any of its functions to a division of the
Commission, an individual Commissioner, a hearing examiner, or an
employee or employee board, including functions with respect to hear-
ing, determining, ordering, certifying, reporting or otherwise acting as
to any work, business, or matter: Provided, however, That nothing here-
in contained shall be deemed to supersede the provisions of section 7(a)
of the Administrative Procedure Act (60 Stat. 241), as amended.

(b) With respect to the delegation of any of its functions, as provided
in subsection (a) of this section, the Commission shall retain a discre-
tionary right to review the action of any such division of the
Commission, individual Commissioner, hearing examiner, employee or
employee board, upon its own initiative or upon petition of a party to or
an intervenor in such action, within such time and in such manner as the
Commission shall by rule prescribe: Provided, however, That the vote
of amajority of the Commission less one member thereof shall be suffi-
cient to bring any such action before the Commission for review.

(c) Should the right to exercise such discretionary review be
declined, or should no such review be sought within the time stated in
the rules promulgated by the Commission, then the action of any such
division of the Commission, individual Commissioner, hearing examin-
er, employee or employee board, shall, for all purposes, including
appeal or review thereof, be deemed to be the action of the
Commission.

(d) There are hereby transferred to the Chairman of the Commission
the functions with respect to the assignment of Commission personnel,
including Commissioners, to perform such functions as may have been
delegated by the Commission to Commission personnel, including
Commissioners, pursuant to the foregoing subsections of this section.

Part I1. Department of Commerce.

Sec. 201. Maritime Administrator.

There shall be at the head of the Maritime Administration (established
by the provisions of part Il of Reorganization Plan No. 21 of 1950) a
Maritime Administrator, hereinafter referred to as the Administrator.
The Assistant Secretary of Commerce for Maritime Affairs shall, ex
officio, be the Administrator. The Administrator shall perform such
duties as the Secretary of Commerce shall prescribe.
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Sec. 202. Functions of Secretary of Commer ce.

() Except to the extent inconsistent with the provisions of sections
101(b) or 104(b) of this reorganization plan, there shall remain vested in
the Secretary of Commerce all the functions conferred upon the
Secretary by the provisions of Reorganization Plan No. 21 of 1950.

(b) There are hereby transferred to the Secretary of Commerce:

(1) All functions of the Federal Maritime Board under the provisions
of section 105(1) to 105(3), inclusive, of Reorganization Plan No. 21 of
1950.

(2) Except to the extent transferred to the Commission by the provi-
sions of section 103(e) of this reorganization plan, the functions
described in the said section 103(e).

(3) Any other functions of the Federal Maritime Board not otherwise
transferred by the provisions of part | of this reorganization plan.

(4) Except to the extent transferred to the Chairman of the
Commission by the provisions of part | of this reorganization plan, the
functions of the Chairman of the Federal Maritime Board.

Sec. 203. Delegation of Functions.

The provisions of sections 2 and 4 of Reorganization Plan No. 5 of
1950 (64 Stat. 1263) shall be applicable to al functions transferred to
the Secretary of Commerce by, or remaining vested in him under, the
provisions of this reorganization plan.

Part I11. General Provisions

Sec. 301. Conflict of Interest.

The provisions of the last sentence of section 201(b) of the Merchant
Marine Act, 1936, as affected by the provisions of Reorganization Plan
No. 21 of 1950 (46 U.S.C. 1111(b)) (prohibiting the members of the
Federal Maritime Board and all officers and employees of that Board or of
the Maritime Administration from being in the employ of any other per-
son, firm, or corporation, or from having any pecuniary interest in or hold-
ing any official relationship with any carrier by water, shipbuilder, con-
tractor, or other person, firm, association, or corporation with whom the
Federal Maritime Board or the Maritime Administration may have busi-
ness relations) shall hereafter be applicable to the Commissioners compos-
ing the Commission and al officers and employees of the Commission.

Sec. 302. Interim Appointments.

Pending the initial appointment hereunder of the Commissioners com-
posing the Commission and of the Maritime Administrator, but not for a
period exceeding 90 days, such officers of the executive branch of the
Government (including any person who is a member of the Federal
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Maritime Board or Deputy Maritime Administrator immediately prior to
the taking effect of the provisions of this reorganization plan) as the
President shall designate under the provisions of this section shall be
Acting Commissioners of the Federal Maritime Commission or Acting
Maritime Administrator. The President may designate one of such
Acting Commissioners as Acting Chairman of the Commission. Any
person who is not while serving under an interim appointment pursuant
to the foregoing provisions of this section receiving compensation
attached to another Federal office shall receive the compensation herein
provided for the office wherein he servesin an interim capacity.

Sec. 303. Incidental Transfers.

(8 So much of the personnel, property, records, and unexpended bal-
ances of appropriations, allocations, and other funds employed, used,
held, available, or to be made available in connection with the functions
transferred to the Commission or to the Chairman of the Commission
by the provisions of part | of this reorganization plan as the Director of
the Bureau of the Budget shall determine shall be transferred to the
Commission at such time or times as the Director shall direct.

(b) Such further measures and dispositions as the Director of the
Bureau of the Budget shall deem to be necessary in order to effectuate
the transfers provided for in subsection (a) of this section shall be car-
ried out in such manner as he shall direct and by such agencies as he
shall designate.

(c) Subject to the foregoing provisions of this section, the Secretary
of Commerce may transfer within the Department of Commerce person-
nel, property, records, and unexpended balances of appropriations, allo-
cations, and other funds employed, used, held, available, or to be made
available in connection with functions which were transferred to the
Department of Commerce (including the Federal Maritime Board and
the Chairman thereof) by the provisions of Reorganization Plan No. 21
of 1950.

Sec. 304. Abolition of Federal Maritime Board.

The Federal Maritime Board, including the offices of the members of
the Board, is hereby abolished, and the Secretary of Commerce shall
provide for the termination of any outstanding affairs of the said Board
not otherwise provided for in this reorganization plan.

Sec. 305. Statusof Prior Plan.

The following provisions of Reorganization Plan No. 21 of 1950 are
hereby superseded:

(1) Partl.

(2) Section 202.

(3) Sections 302 to 307, inclusive.

* * * % * *x * *
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Continuation of the Merchant Marine Act, 1936.

SEC. 202. OPERATION OF PROPERTY BY SECRETARY
(46 App. U.S.C. 1112 (2003)). Notwithstanding any other provi-
sion of law, the Secretary of Transportation may, in accordance with
good business methods and on such terms and conditions as he deter-
mines to effectuate the policy of this Act, operate or lease any lands,
docks, wharves, piers, or real property under his control, and all money
heretofore or hereafter received from such operation or lease shall be
available for expenditure by the Secretary of Transportation as provided
inthis Act. The Secretary of Transportation may, upon such terms and
conditions as he may prescribe in accordance with sound business prac-
tice, make such extensions and accept such renewals of the notes and
other evidences of indebtedness hereby transferred, and of mortgages
and other contracts securing the same, as he may deem necessary to
carry out the objects of this Act.

SEC. 204. TRANSFER OF POWERS; RULES AND
ORDERS (46 App. U.S.C. 1114 (2003)).

(@ Transfer of Functions, Powers and Duties. All the functions,
powers, and duties vested in the former United States Shipping Board
by the Shipping Act, 1916, the Merchant Marine Act, 1920, the
Merchant Marine Act, 1928, and amendments to those Acts, and now
vested in the Department of Commerce pursuant to section 12 of the
President’ s Executive Order of June 10, 1933, are hereby transferred to
the Federal Maritime Commission and the Secretary of Transportation:
Provided, however, That after the date of the passage of this Act
(6/29/36) no further construction loans shall be made under the provi-
sions of section 11 of the Merchant Marine Act, 1920, as amended.

(b) Rulesand Regulations. The Commission and the Secretary of
Transportation are hereby authorized to adopt all necessary rules and
regulations to carry out the powers, duties, and functions vested in them
by this Act.

(c) Enforcement of Orders; Penaltiesfor Violations. The orders
issued by the Federal Maritime Commission and the Secretary of
Transportation in the exercise of the powers transferred to them by this
title shall be enforced in the same manner as heretofore provided by law
for enforcement of the orders issued by the former United States
Shipping Board, and violation of such orders shall subject the person or
corporation guilty of such violation to the same penalties or punishment
as heretofore provided for violation of the orders of said Board.

SEC. 205. DISCRIMINATION AT PORTSBY CARRIERS

BY WATER AGAINST OTHER CARRIERS (46 App. U.SC.
1115 (2003)). Without limiting the power and authority otherwise
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vested in the Federal Maritime Commission and the Secretary of
Transportation, it shall be unlawful for any common carrier by water,
either directly or indirectly, through the medium of an agreement, con-
ference, association, understanding, or otherwise, to prevent or attempt
to prevent any other such carrier from serving any port designed for the
accommodation of ocean-going vessels located on any improvement
project authorized by the Congress or through it by any other agency of
the Federal Government, lying within the continental limits of the
United States, at the same rates which it charges at the nearest port
aready regularly served by it.

SEC. 206. CONSTRUCTION FUND (46 App. U.SC. 1116
(2003)). All sums of money now (6/29/36) in the construction loan
fund created by section 11 of the Merchant Marine Act, 1920, as
amended, together with the proceeds of all debts, accounts, chosesin
action, and the proceeds of all notes, mortgages, and other evidences of
indebtedness, hereby transferred to the Department of Transportation,
and all of the proceeds of sales of ships and surplus property heretofore
or hereafter made, including proceeds of notes or other evidences of
debt taken therefor and the interest thereon, and, notwithstanding any
other provision of law, all money representing amounts of unclaimed
wages, salvage awards and miscellaneous unclaimed items carried as
liabilities on the books of the United States Shipping Board Merchant
Fleet Corporation and all money heretofore or hereafter received from
the operation or leasing of lands, docks, wharves, piers, or real property
shall be deposited in the Treasury of the United States and there main-
tained as arevolving fund, herein designated as the construction fund,
and shall be available for expenditure by the Secretary of Transportation
in carrying out the provisions of this Act. All moneys received by the
Department of Transportation under the provisions of this Act shall be
deposited in its construction fund, and al disbursements made by the
Secretary of Transportation under authority of this Act shall be paid out
of said fund, and, notwithstanding any other provision of law, al dis-
bursements applicable to the money referred to in this section may be
made by the Secretary of Transportation out of said fund. Further
appropriations by Congress to replenish said fund are hereby authorized.

APPLICATIONTO OBLIGATIONS AGAINST EMER-
GENCY SHIP CONSTRUCTION FUND (46 App. U.S.C.
1116a (2003)).* Hereafter the United States Maritime Commission
construction fund shall be available for the payment of obligations
previously incurred against the emergency ship construction fund.

* Enacted as part of the Act of March 22, 1947 (61 STAT. 1116), and not as part of the
Merchant Marine Act, 1936. Applies after March 22, 1947.
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SEC. 207. POWER TO CONTRACT,AUDIT OF
ACCOUNTS;, REPORTSOF COMPTROLLER GENERAL
(46 App. U.S.C. 1117 (2003)). The Federal Maritime Commission
and the Secretary of Transportation may enter into such contracts, upon
behalf of the United States, and may make such disbursements as may,
initsor his discretion, be necessary to carry on the activities authorized
by this Act, or to protect, preserve, or improve the collateral held by the
Commission or Secretary to secure indebtedness, in the same manner
that a private corporation may contract within the scope of the authority
conferred by its charter. All the Commission’s and Secretary’ s financial
transactions shall be audited in the General Accounting Office accord-
ing to approved commercia practice as provided in the Act of March
20, 1922 (42 Stat. 444): Provided, That it shall be recognized that,
because of the business activities authorized by this Act, the accounting
officers shall allow credit for all expenditures shown to be necessary
because of the nature of such authorized activities, notwithstanding any
existing statutory provision to the contrary. The Comptroller General
shall report annually or oftener to Congress any departure by the
Commission or Secretary from the provisions of this Act.

SEC. 208.° REPORTSTO CONGRESS (46 App. U.S.C.
1118 (2003)). The Federal Maritime Commission and the Secretary
of Transportation shall, by April 1 each year, make a report to Congress,
which shall include the results of its or hisinvestigations, a summary of
itsor histransactions, its or his recommendations for legisation, a
statement of al receipts under this Act, and the purposes for which all
expenditures were made.

SEC. 209. AUTHORIZATION OF APPROPRIATIONS (46
App. U.S.C. 1119 (2003)).

() Except as provided in subsection (b) of this section, there are
authorized to be appropriated such sums as may be necessary to carry
out the provisions of this Act.

(b) Notwithstanding any other provision of this Act, or any other law,
there are authorized to be appropriated after December 31, 1967, for the
use of the Maritime Administration for—

(1) acquisition, construction, or reconstruction of vessels;

(2) construction-differential subsidy incident to the construction,
reconstruction, or reconditioning of ships;

® Section 3506 of Public Law 106-398, approved October 30, 2000 (114 STAT. 1654A-
494 ), the Department of Defense Authorization Act for FY 2001, provides: "Sec.
3506. Reporting of Administered and Oversight Funds. The Maritime Administration,
inits annual report to the Congress under section 208 of the Merchant Marine Act, 1936
(46 U.S.C. App. 1118), and in its annual budget estimate submitted to the Congress,
shall state separately the amount, source, intended use, and nature of any funds (other
than funds appropriated to the Administration or to the Secretary of Transportation for
use by the Administration) administered, or subject to oversight, by the Administration.”
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(3) cost of national defense features;

(4) payment of obligationsincurred for operating-differential subsidy;

(5) expenses necessary for research and devel opment activities
(including reimbursement of the Vessel Operations Revolving Fund for
losses resulting from expenses of experimental ship operations);

(6) reserve fleet expenses;

(7) maritime training at the Merchant Marine Academy at Kings
Point, New York;

(8) financia assistance to State maritime academies under section
1304 of this Act;

(9) the Vessel Operations Revolving Fund;

(10) expenses necessary for additional training provided under sec-
tion 1305 of thisAct;

[(11)](10) expenses necessary to carry out title X111 of this Act; and;

[(12)](11) other operations and training expenses related to the devel-
opment of waterborne transportation systems, the use of waterborne
transportation systems, or general administration;

only such sums as the Congress may specifically authorize by law:
Provided, however, That the Congress hereby finds and declares that the
national policy set forth in section 101 of this Act requires that there
should be authorized and appropriated for fiscal years 1971 through
1980 such sums as may be necessary to construct 300 ships of such
sizes, types and designs as the Secretary of Transportation may consider
best suited to carry out the purposes and policy of this Act.

SEC. 210. SURVEY OF EXISTING MERCHANT MARINE
FOR CREATION OF ADEQUATE AMERICAN-OWNED
FLEET (46 App. U.S.C. 1120 (2003)). It shal be the duty of
the Secretary of Transportation to make a survey of the American
merchant marine, as it now exists, to determine what additions
and replacements are required to carry forward the nationa policy
declared in section 101 of this Act, and the Secretary of
Transportation is directed to study, perfect, and adopt along-range
program for replacements and additions to the American merchant
marine so that as soon as practicable the following objectives may
be accomplished:

First, the creation of an adequate and well-balanced merchant fleet,
including vessels of all types, to provide shipping service essential for
maintaining the flow of the foreign commerce of the United States, the
vessels in such fleet to be so designed as to be readily and quickly con-
vertible into transport and supply vesselsin atime of national emer-
gency. In planning the development of such a fleet the Secretary of
Transportation is directed to cooperate closely with the Navy
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Department as to national-defense needs and the possible speedy adap-
tation of the merchant fleet to national-defense requirements.

Second, the ownership ang the operation of such a merchant fleet by
citizens of the United States insofar as may be practicable.

Third, the planning of vessels designed to afford the best and most
complete protection for passengers and crew against fire and all marine
perils.

Fourth, the creation and maintenance of efficient shipbuilding and
repair capacity in the United States with adequate numbers of skilled
personnel to provide an adequate mobilization base.

SEC. 211. INVESTIGATIONS, STUDIES, AND RECORDS,
ETC. (46 App. U.S.C. 1121 (2003)).

The Secretary of Transportation is authorized and directed to investi-
gate, determine, and keep current records of—

(a) Suitable Ocean Routes and Linesto Foreign Ports; Vessels
and Costs of Operation. The ocean services, routes, and lines from
ports in the United States, or in a Territory, district, or possession there-
of, to foreign markets, which are, or may be, determined by the
Secretary of Transportation to be essential for the promotion, devel op-
ment, expansion, and maintenance of the foreign commerce of the
United States, and in reaching his determination the Secretary of
Transportation shall consider and give due weight to the cost of main-
taining each of such steamship lines, the probability that any such line
cannot be maintained except at a heavy loss disproportionate to the ben-
efit accruing to foreign trade, the number of sailings and types of ves-
sels that should be employed in such lines, and any other facts and con-
ditions that a prudent business man would consider when dealing with
his own business, with the added consideration, however, of the intangi-
ble benefit the maintenance of any such line may afford to the foreign
commerce of the United States, to the national defense, and to other
national requirements;

(b) Bulk Cargo Carrying Services. The bulk cargo carrying
services that should, for the promotion, development, expansion, and
maintenance of the foreign commerce of the United States and for the
national defense or other national requirements be provided by United
States- flag vessels whether or not operating on particular services,
routes, or lines;

(c) Vessels Required in Proposed Routes. Thetype, size, speed,
method of propulsion, and other requirements of the vessels, including
express-liner or super-liner vessels, which should be employed in such

° See Footnote No. 1, page 1 supra, for a definition of “citizen of the United States.”
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services or on such routes or lines, and the frequency and regularity of
the sailings of such vessels, with a view to furnishing adequate, regular,
certain, and permanent service, or which should be employed to provide
the bulk cargo carrying services necessary to the promotion, mainte-
nance, and expansion of the foreign commerce of the United States and
its national defense or other national requirements whether or not such
vessels operate on a particular service, route, or line;

(d) Cost of Construction in United Statesand Abroad. Therela-
tive cost of construction of comparable vessels in the United States and
in foreign countries;

(e) Relative Cost of Operation under laws of United States and
Foreign Countries. Therelative cost of marine insurance, maintenance,
repairs, wages and subsistence of officers and crews, and all other items of
expense, in the operation of comparable vessels under the laws, rules, and
regulations of the United States and under those of the foreign countries
whose vessels are substantial competitors of any such American vessdl;

(f) Foreign Subsidies. The extent and character of the governmental
aid and subsidies granted by foreign governments to their merchant
marineg;

(g) Shipyards. The number, location, and efficiency of the shipyards
existing on the date of the enactment of this Act (6/29/36) or thereafter
built in the United States;

(h) Lawsapplicableto Aircraft. To investigate and determine what
provisions of this Act and other Acts relating to shipping should be
made applicable to aircraft engaged in foreign commerce in order to
further the policy expressed in this Act, and to recommend appropriate
legislation to this end;

(i) Transportation to Foreign Ports of cotton, coal, lumber, and
cement. The advisability of enactment of suitable legislation authorizing
the Secretary of Transportation, in an economic or commercial emer-
gency, to aid the farmers and cotton, coal, lumber, and cement producers
in any section of the United States in the transportation and landing of
their products in any foreign port, which products can be carried in dry-
cargo vessels by reducing rates, by supplying additional tonnage to any
American operator, or by operation of vessels directly by the Secretary of
Transportation, until such time as the Secretary of Transportation shall
deem such specia rate reduction and operation unnecessary for the bene-
fit of the American farmers and such producers; and

() New Designsof Vessdls; Intercoastal and Inland Water
Transportation. New designs, new methods of construction, and new types
of equipment for vessels; the possibilities of promoting the carrying of
American foreign trade in American vessels, and intercoastal and inland
water transportation, including their relation to transportation by land and air.
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SEC. 212. MARITIME PROBLEMS; COOPERATION
WITH OTHERS;, CARGO CARRIAGE; RECOMMENDA-
TIONS (46 App. U.S.C. 1122 (2003)).

The Secretary of Transportation is authorized and directed—

(@) Study of Maritime Problems. To study all maritime problems
arising in the carrying out of the policy set forth in title | of this Act;

(b) Inducing Preferencesfor American Vessels; Construction of
super-liners. To study, and to cooperate with vessel ownersin devising
means by which—

(1) theimporters and exporters of the United States can be induced to
give preference to vessels under United States registry; and

(2) there may be constructed by or with the aid of the United States
express-liner or super-liner vessels comparable with those of other
nations, especially with aview to their use in national emergency, and
the use in connection with or in lieu of such vessels of transoceanic
aircraft service;

(c) Collaboration with Owners and Builders. To collaborate with
vessel owners and shipbuilders in developing plans for the economical
construction of vessels and their propelling machinery, of most modern
economical types, giving thorough consideration to all well-recognized
means of propulsion and taking into account the benefits accruing from
standardized production where practicable and desirable;

(d) Liaison with other Agenciesand Trade Organizations. To
establish and maintain liaison with such other boards, commissions, inde-
pendent establishments, and departments of the United States
Government, and with such representative trade organizations throughout
the United States as may be concerned, directly or indirectly, with any
movement of commodities in the water-borne export and import foreign
commerce of the United States, for the purpose of securing preference to
vessels of United States registry in the shipment of such commodities;

(f) Development and I mplementation of new methods of Cargo
Carriage; preferencesfor cargo containers. To study means and
methods of encouraging the development and implementation of new
concepts for the carriage of cargo in the domestic and foreign commerce
of the United States, and to study the economic and technological
aspects of the use of cargo containers as a method of carrying out the
declaration of policy set forth in title | of this Act, and in carrying out
the provisions of this clause and such policy the United States shall not
give preference as between carriers upon the basis of length, height, or
width of cargo containers or length, height, or width of cargo container
cells and this requirement shall be applicable to all existing container
vessels and any container vessel to be constructed or rebuilt; and.
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(g) Recommendationsfor further Legislation. To make recommen-
dations to Congress, from time to time, for such further legislation as he
deems necessary better to effectuate the purpose and policy of this Act.

SEC. 212(A). VESSEL UTILIZATION AND PERFOR-
MANCE REPORTS; FILING; CIVIL PENALTY; LIEN
UPON VESSEL; REMISSION OR MITIGATION OF
PENALTY (46 App. U.S.C. 1122a (2003)). The operator of a
vessel in waterborne foreign commerce of the United States shall
file at such times and in such manner as the Secretary of
Transportation may prescribe by regulations, such report, account,
record, or memorandum relating to the utilization and performance
of such vessel in commerce of the United States, as the Secretary
may determine to be necessary or desirable in order to carry out
the purposes and provisions of this Act, as amended. Such report,
account, record, or memorandum shall be signed and verified in
accordance with regulations prescribed by the Secretary. An opera-
tor who does not file the report, account, record, or memorandum
as required by this section and the regulations issued hereunder,
shall be liable to the United States in a penalty of $50 for each day
of such violation. The amount of any penalty imposed for any vio-
lation of this section upon the operator of any vessel shall consti-
tute a lien upon the vessel involved in the violation, and such ves-
sel may be libeled therefor in the district court of the United States
for the district in which it may be found. The Secretary of
Transportation may, in his discretion, remit or mitigate any penalty
imposed under this section on such terms as he may deem proper.

SEC. 212(B). MOBILE TRADE FAIRS (46 App. U.SC.
1122 (2003)).

(d) Useof United States flag vessels and air craft insofar as practi-
cable. The Secretary of Commerce shall encourage and promote the
development and use of mobile trade fairs which are designed to show
and sell the products of United States business and agriculture at foreign
ports and at other commercial centers throughout the world where the
operator or operators of the mobile trade fairs use insofar as practicable
United States flag vessels and aircraft in the transportation of their
exhibits.

(b) Technical and financial assistance; exceptions. The Secretary of
Commerce is authorized to provide to the operator or operators of such
mobile trade fairs technical assistance and support as well as financial
assistance for the purpose of defraying certain expenses incurred abroad
(other than the cost of transportation on foreign-flag vessels and aircraft),
when the Secretary determines that such operations provide an economi-
cal and effective means of promoting export sales.
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(c) Useof foreign currencies. In addition to any amounts appropri-
ated to carry out trade promotion activities, the President may use foreign
currencies owned by or owed to the United States to carry out this
section.

(d) Report to Congress. The Secretary of Commerce shall submit
annually to the Congress a report on his activities under this Act.

SEC. 213. OBSOLETE TONNAGE; TRAMP SERVICE;
RELATIVE COSTSAT YARDS (46 App. U.S.C. 1123 (2003)).

The Secretary of Transportation shall make studies of and make reports
to Congress on the following—

(1) Removal of obsoletetonnage. The scrapping or removal from
service of old or obsolete merchant tonnage owned by the United States
or in use in the merchant marine.

(2) Tramp shipping; participation in by Americans. Tramp ship-
ping service and the advisability of citizens of the United States partici-
pating in such service with vessels under United States registry.

SEC. 214. WITNESSES (46 App. U.S.C. 1124 (2003)).

(8 Summoning; oaths; production of books and papers; fees. For
the purpose of any investigation which, in the opinion of the Secretary of
Transportation, is hecessary and proper in carrying out this Act, the
Secretary may subpoena witnesses, administer oaths and affirmations,
take evidence, and require the production of books, papers, or other
documents that are relevant to the matter under investigation. The
attendance of witnesses and the production of books, papers, or other
documents may be required from any place in the United States or any
territory, district, or possession thereof at any designated place of hearing.
Witnesses summoned before the Secretary shall be paid the same fees
and mileage that are paid witnesses in the courts of the United States.

(b) Refusal to obey subpoena; court orders; contempt. Upon fail-
ure of any person to obey a subpoena issued by the Secretary, the
Secretary may invoke the aid of any district court of the United States
within the jurisdiction in which the person resides or carries on business
in requiring the attendance and testimony of witnesses and the production
of books, papers, or other documents. Any such court may issue an order
requiring the person to appear before the Secretary, or an employee des-
ignated by the Secretary, there to produce books, papers, or other docu-
ments, if so ordered, or to give testimony relevant to the matter under
investigation. A failure to obey an order of the court may be punished by
the court as a contempt thereof. Process in such a case may be served in
the judicia district in which the person resides or may be found.

" See Footnote No. 1, page 1 supra, for a definition of “citizen of the United States.”
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SEC. 215. ACQUISITION OF VESSELS (46 App. U.S.C.
1125 (2003)). The Secretary of Transportation is authorized to acquire
by purchase or otherwise such vessels constructed in the United States
as he may deem necessary to establish, maintain, improve, or effect
replacements upon any service, route, or line in the foreign commerce
of the United States determined to be essential under section 211 of this
Act, and to pay for the same out of his construction fund: Provided,
That the price paid therefor shall be based upon a fair and reasonable
valuation, but it shall not exceed by more than 5 per centum the cost of
such vessel to the owner (excluding any construction-differential sub-
sidy and the cost of national defense features paid by the Secretary of
Transportation) plus the actual cost previously expended thereon for
reconditioning less depreciation based upon a twenty-five year® life
expectancy of the vessal. No such vessel shall be acquired by the
Secretary of Transportation unless the Secretary of the Navy has certi-
fied to the Secretary of Transportation that such vessel is suitable for
economical and speedy conversion into a naval or military auxiliary, or
otherwise suitable for the use of the United Statesin time of war or
national emergency. Every vessel acquired under authority of this sec-
tion that is not documented under the laws of the United States at the
time of its acquisition shall be so documented as soon as practicable.

CONSTRUCTION, REPAIR, ETC., OF VESSELS FOR
GOVERNMENT AGENCIES (46 App. U.S.C. 1125a
(2003)). The Secretary of Transportation is authorized to construct,
reconstruct, repair, equip, and outfit, by contract or otherwise, vessels or
parts thereof, for any other department or agency of the Government, to
the extent that such other department or agency is authorized by law to
do so for its own account, and any obligations heretofore or hereafter
incurred by the Secretary for any of the aforesaid purposes shall not
diminish or otherwise affect any contract authorization granted to the
Secretary: Provided, The obligations incurred or the expenditures made
are charged against and, to the amount of such obligation or expendi-
ture, diminish the existing appropriation or contract authorization of
such department or agency.’

¢ Public Law 86-518, approved June 12, 1960 (74 STAT. 216), as amended by Public
Law 88-225, approved December 23, 1963 (77 STAT. 469), generally extended the
statutory life of vesselsto 25 years, and provided for this period’s application to certain
vessels and contracts existing on the date. However, the Act retained a 20 year statutory
life for tankers and other liquid bulk carriers and for vessels delivered prior to January
1, 1946. See Section 8 of Public Law 88-225, for the application to vessels delivered
prior to January 1, 1960. It should also be noted that Title X1 of the Merchant Marine
Act, 1936, generally provides a twenty-five year life for Title X| guaranteed vessels.

° Enacted as section 4 of the Act of February 6, 1941 (55 STAT. 5), as amended, and
not as part of the Merchant Marine Act, 1936.
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TITLE Ill—AMERICAN SEAMEN

SEC. 301. MANNING AND WAGE SCALES; SUBSIDY
CONTRACTS (46 App. U.S.C. 1131 (2003)).

(8 Investigation of Wages and Working Conditions;
Establishment of Wage and Manning Scales; Incorporation in
Subsidy Contracts. The Secretary of Transportation is authorized and
directed to investigate the employment and wage conditions in ocean-
going shipping and, after making such investigation and after appropri-
ate hearings, to incorporate in the contracts authorized under Titles VI
and VII of this Act minimum manning scales and minimum wage
scales, and minimum working conditions for all officers and crews
employed on all types of vessels receiving an operating-differential sub-
sidy. After such minimum manning and wage scales, and working con-
ditions shall have been adopted by the Secretary of Transportation, no
change shall be made therein by the Secretary of Transportation except
upon public notice of the hearing to be had, and a hearing by the
Secretary of Transportation of all interested parties, under such rules as
the Secretary of Transportation shall prescribe. The duly elected repre-
sentatives of the organizations certified as the proper collective bargain-
ing agencies shall have the right to represent the employees who are
members of their organizations at any such hearings. Every contractor
receiving an operating-differential subsidy shall post and keep posted in
a conspicuous place on each such vessel operated by such contractor a
printed copy of the minimum manning and wage scales, and working
conditions prescribed by his contract and applicable to such vessel:
Provided, however, That any increase in the operating expenses of the
subsidized vessel occasioned by any change in the wage or manning
scales or working conditions as provided in this section shall be added
to the operating-differential subsidy previously authorized for the
vessel.

(b) Subsidy Contracts; Provisions Relative to Officersand Crew.
Every contract executed under authority of Titles VI and VII of this Act
shall require—

(1) Insofar asis practicable, officers’ living quarters shall be kept
separate and apart from those furnished for members of the crew;

(2) Licensed officers and unlicensed members of the crew shall be
entitled to make complaints or recommendations to the Secretary of
Transportation providing they file such complaint or recommendation
directly with the Secretary of Transportation, or with their immediate
superior officer who shall be required to forward such complaint or rec-
ommendation with his remarks to the Secretary of Transportation, or
with the authorized representatives of the respective collective bargain-
ing agencies,
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(3) Licensed officers who are members of the United States Naval
Reserve shall wear on their uniforms such special distinguishing
insignia as may be approved by the Secretary of the Navy; officers
being those men serving under licenses issued by the Bureau of Marine
Inspection and Navigation;

(4) The uniform stripes, decoration, or other insignia shall be of gold
braid or woven gold or silver material, to be worn by officers, and no
member of the ship’s crew other than licensed officers shall be allowed
to wear any uniform with such officer’sidentifying insignia;

(5) No discrimination shall be practiced against licensed officers,
who are otherwise qualified, because of their failure to qualify as mem-
bers of the United States Naval Reserve.

SEC. 3022 REEMPLOYMENT RIGHTSFOR CERTAIN
MERCHANT SEAMEN (46 App. U.S.C. 1132 (2003)).*

(@ Anindividua who is certified by the Secretary of Transportation
under subsection (c) shall be entitled to reemployment rights and other
benefits substantially equivalent to the rights and benefits provided for
by chapter 43 of title 38, United States Code, for any member of a
Reserve component of the Armed Forces of the United States who is
ordered to active duty.

(b) Anindividual may submit an application for certification under
subsection (c) to the Secretary of Transportation not later than 45 days
after the date the individual completes a period of employment
described in subsection (c)(1)(A) with respect to which the application
is submitted.

(c) Not later than 20 days after the date the Secretary of
Transportation receives from an individual an application for certifica-
tion under this subsection, the Secretary shall—

(1) determine whether or not the individual—

(A) was employed in the activation or operation of a vessel—

(i) inthe National Defense Reserve Fleet maintained under
section 11 of the Merchant Ship Sales Act of 1946, in a period in
which that vessel was in use or being activated for use under
subsection (b) of that section;

(i) that is requisitioned or purchased under section 902 of
this Act; or

10 Section 302 was added by Section 10(a) of Public Law 104-239, approved October
8, 1996 (110 STAT. 3133), the Maritime Security Act of 1996. Section 10(b) provides:
“(b) Application.—The amendment made by subsection (a) shall apply to employment
described in section 302(c)(1)(A) of the Merchant Marine Act, 1936, as amended by
subsection (&), occurring after the date of enactment of this Act.
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(iii) that is owned, chartered, or controlled by the United
States and used by the United States for a war, armed conflict,
national emergency, or maritime mobilization need (including
for training purposes or testing for readiness and suitability for
mission performance); and

(B) during the period of that employment, possessed a valid
license, certificate of registry, or merchant mariner’s document
issued under chapter 71 or chapter 73 (as applicable) of title 46,
United States Code; and

(2) if the Secretary makes affirmative determinations under paragraph
(D (A) and (B), certify that individual under this subsection.

(d) For purposes of reemployment rights and benefits provided by
this section, a certification under subsection (c) shall be considered to
be the equivalent of a certificate referred to in paragraph (1) of section
4301(a) of title 38, United States Code.

* * k% * * X% k% *

PROTECTION AGAINST DISCRIMINATION OF
SEAMEN.®

46 U.S.C. 2114 (2003). Protection of ssamen against
discrimination

(a)(1) A person may not discharge or in any manner discriminate
against a seaman because—

(A) the seaman in good faith has reported or is about to report to
the Coast Guard or other appropriate Federal agency or depart-
ment that the seaman believes that a violation of a maritime safety
law or regulation prescribed under that law or regulation has
occurred; or

(B) the seaman has refused to perform duties ordered by the sea
man’s employer because the seaman has a reasonabl e apprehen-
sion or expectation that performing such duties would result in
serious injury to the seaman, other seamen, or the public.

(2) The circumstances causing a seaman’s apprehension of serious
injury under paragraph (1)(B) must be of such a nature that a reasonable
person, under similar circumstances, would conclude that there is a real
danger of an injury or serious impairment of health resulting from the
performance of duties as ordered by the seaman’s employer.

4 Section 428 of Public Law 107-295 (116 STAT. 2064, 2127), the Maritime
Transportation Security Act of 2002, amended 46 U.S.C. 2114(a), to expand the protec-
tion of seamen against discrimination to prohibit anyone to discharge or discriminate
against any seaman who reports a violation of a maritime law to the Coast Guard or
refuses to perform duties which he believes would result in his or another individua’s
injury. 46 U.S.C. 2114 was not enacted as part of the Merchant Marine Act, 1936.
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(3) To qualify for protection against the seaman’s employer under
paragraph (1)(B), the employee must have sought from the employer,
and been unable to obtain, correction of the unsafe condition.

(b) A seaman discharged or otherwise discriminated against in viola-
tion of this section may bring an action in an appropriate district court
of the United States. In that action, the court may order any appropriate
relief, including—

(1) restraining violations of this section;

(2) reinstatement to the seaman’s former position with back pay;

(3) an award of costs and reasonable attorney’s fees to a prevailing
plaintiff not exceeding $ 1,000; and

(4) an award of costs and reasonable attorney’s fees to a prevailing
employer not exceeding $ 1,000 if the court finds that a complaint filed
under this section is frivolous or has been brought in bad faith.
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TITLE V-CONSTRUCTION-
DIFFERENTIAL SUBSIDY*

SEC. 501. SUBSIDY AUTHORIZED FOR VESSELS TO BE
OPERATED IN FOREIGN TRADE (46 App. U.S.C. 1151
(2003)).

(& Application for Subsidy for Construction; Conditions Precedent
to Granting. Any proposed ship purchaser who is a citizen of the United
States or any shipyard of the United States may make application to the
Secretary of Transportation for a construction-differential subsidy to aid
in the construction of a new vessel to be used in the foreign commerce of
the United States. No such application shall be approved by the
Secretary of Transportation unless he determines that (1) the plans and
specifications call for a new vessel which will meet the requirements of
the foreign commerce of the United States, will aid in the promotion and
development of such commerce, and be suitable for use by the United
States for national defense or military purposes in time of war or national
emergency; (2) if the applicant is the proposed ship purchaser, the appli-
cant possesses the ability, experience, financial resources, and other qual-
ifications necessary for the operation and maintenance of the proposed
new vessel, and (3) the granting of the aid applied for is reasonably cal-
culated to carry out effectively the purposes and policy of thisAct. The
contract of sale, and the mortgage given to secure the payment of the
unpaid balance of the purchase price shall not restrict the lawful or proper
use or operation of the vessel except to the extent expressly required by
law. The Secretary of Transportation may give preferred consideration to
applications that will tend to reduce construction-differential subsidies
and that propose the construction of ships of high transport capability and
productivity.

(b) Submission of Plansto Navy Department; Certification of
Approval. The Secretary of Transportation shall submit the plans and
specifications for the proposed vessel to the Navy Department for exami-
nation thereof and suggestions for such changes therein as may be
deemed necessary or proper in order that such vessel shall be suitable for
economical and speedy conversion into a naval or military auxiliary, or
otherwise suitable for the use of the United States Government in time of
war or national emergency. If the Secretary of the Navy approves such
plans and specifications as submitted, or as modified, in accordance with
the provisions of this subsection, he shall certify such approval to the
Secretary of Transportation.

2 Throughout Title V, (a) the statutory life of vesselsis generally provided as 25
years. But see footnote 8, page 22, supra. (b) The term “citizen of the United States” is
defined as provided in footnote 1, page 1 supra.
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(c) Application for Subsidy for Reconstruction or Reconditioning;
Conditions Precedent to Granting; Contracts. Any citizen of the
United States or any shipyard of the United States may make applica-
tion to the Secretary of Transportation for a construction- differential
subsidy to aid in reconstructing or reconditioning any vessel that isto
be used in the foreign commerce of the United States. If the Secretary
of Transportation, in the exercise of his discretion, shall determine that
the granting of the financial aid applied for is reasonably calculated to
carry out effectively the purposes and policy of this Act, the Secretary
of Transportation may approve such application and enter into a con-
tract or contracts with the applicant therefor providing for the payment
by the United States of a construction-differential subsidy that is to be
ascertained, determined, controlled, granted, and paid, subject to al the
applicable conditions and limitations of this title and under such further
conditions and limitations as may be prescribed in the rules and regula
tions the Secretary of Transportation has adopted as provided in section
204(b) of this Act; but the financial aid authorized by this subsection
shall be extended to reconstruction or reconditioning only in exceptional
cases and after athorough study and a formal determination by the
Secretary of Transportation that the proposed reconstruction or recondi-
tioning is consistent with the purposes and policy of this Act.

SEC. 502. CONSTRUCTION OF VESSEL S; BIDS; SUBSI -
DIES (46 App. U.S.C. 1152 (2003)).

(@ Approval of Bids; Contract with Bidder; Acceptance of
Negotiated Price; Shipyard Records, Availability; Contract with
Applicant or Qualified Citizen for Purchase of Vessel. If the Secretary
of the Navy certifies his approval under section 501(b) of this Act, and
the Secretary of Transportation approves the application, he may secure
bids for the construction of the proposed vessel according to the approved
plans and specifications. If the bid of the shipbuilder who is the lowest
responsible bidder is determined by the Secretary of Transportation to be
fair and reasonable, the Secretary of Transportation may approve such
bid, and if such approved bid is accepted by the proposed ship purchaser,
the Secretary of Transportation is authorized to enter into a contract with
the successful bidder for the construction, outfitting, and equipment of
the proposed vessel, and for the payment by the Secretary of
Transportation to the shipbuilder, on terms to be agreed upon in the con-
tract, of the contract price of the vessel, out of the construction fund here-
inbefore referred to, or out of other available funds. Notwithstanding the
provisions of the first sentence of section 505 of this Act with respect to
competitive bidding, the Secretary of Transportation is authorized to
accept a price for the construction of the ship which has been negotiated
between a shipyard and a proposed ship purchaser if (1) the proposed
ship purchaser and the shipyard submit backup cost details and evidence
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that the negotiated price is fair and reasonable; (2) the Secretary of
Transportation finds that the negotiated priceis fair and reasonable; and
(3) the shipyard agrees that the Comptroller General of the United States
or any of his duly authorized representatives shall, until the expiration of
three years after final payment have access to and the right to examine
any pertinent books, documents, papers, and records of the shipyard or
any of its subcontractors related to the negotiation or performance of any
contract or subcontract negotiated under this subsection and will include
in its subcontracts a provision to that effect. Concurrently with entering
into such contract with the shipbuilder, the Secretary of Transportation is
authorized to enter into a contract for the sale of such vessel upon its
completion, to the applicant if he is the proposed ship purchaser and if
not to another citizen of the United States, if the Secretary of
Transportation determines that such citizen possesses the ability, experi-
ence, financial resources, and other qualifications necessary for the opera-
tion and maintenance of the vessel, at a price corresponding to the esti-
mated cost, as determined by the Secretary of Transportation pursuant to
the provisions of this Act, of building such vessel in aforeign shipyard.

(b) Basisfor Fixing Subsidy; Cost of Construction in Foreign
Yards; Annual Recomputation and Publication of Foreign Cost;
Limitation on Construction Differential; Report on American
Shipbuilding Industry. The amount of the reduction in selling price
which is herein termed “construction differential subsidy” shall equal,
but not exceed, the excess of the bid of the shipbuilder constructing the
proposed vessel (excluding the cost of any features incorporated in the
vessel for national defense uses, which shall be paid by the Secretary in
addition to the subsidy), over the fair and reasonable estimate of cost, as
determined by the Secretary, of the construction of the type vessdl if it
were constructed under similar plans and specifications (excluding
national defense features as above provided) in aforeign shipbuilding
center which is deemed by the Secretary to furnish afair and represen-
tative example for the determination of the estimated foreign cost of
construction of vessels of the type proposed to be constructed. The
Secretary of Transportation shall recompute such estimated foreign cost
annually unless, in the opinion of the Secretary, there has been a signifi-
cant change in shipbuilding market conditions. The Secretary shall pub-
lish notice of hisintention to compute or recompute such estimated for-
eign cost and shall give interested persons, including but not limited to
shipyards and shipowners and associations thereof, an opportunity to
file written statements. The Secretary’ s consideration shall include, but
not be limited to, al relevant matter so filed, and his determination shall
include or be accompanied by a concise explanation of the basis of his
determination. The construction differential approved and paid by the
Secretary shall not exceed 50 per centum of the cost of constructing,
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reconstructing, or reconditioning the vessel (excluding the cost of
national defense features). If the Secretary finds that the construction
differential exceeds, in any case, the foregoing percentage of such cost,
the Secretary may negotiate with any bidder (whether or not such per-
son is the lowest bidder) and may contract with such bidder (notwith-
standing the first sentence of section 505) for the construction, recon-
struction, or reconditioning of the vessel involved in a domestic ship-
yard at a cost which will reduce the construction differentia to such
percentage or less. In the event that the Secretary has reason to believe
that the bidding in any instance is collusive, he shall report all of the
evidence on which he acted (1) to the Attorney General of the United
States, and (2) to the President of the Senate and to the Speaker of the
House of Representatives if the Congress shall be in session or if the
Congress shall not be in session, then to the Secretary of the Senate and
Clerk of the House, respectively.

(c) Termsof Sale of Vessel to Purchaser. In such contract of sale
between the purchaser and the Secretary of Transportation, the purchas-
er shall be required to make cash payments to the Secretary of
Transportation of not less than 25 per centum of the price at which the
vessdl is sold to the purchaser. The cash payments shall be made at the
time and in the same proportion as provided for the payments on
account of the construction cost in the contract between the shipbuilder
and the Secretary of Transportation. The purchaser shall pay, not less
frequently than annually, interest on those portions of the Secretary of
Transportation’s payments as made to the shipbuilder which are charge-
able to the purchaser’s portion of the price of the vessel (after deduction
of the purchaser’s cash payments) at arate not less than (i) arate deter-
mined by the Secretary of the Treasury, taking into consideration the
current average market yield on outstanding marketable obligations of
the United States with remaining periods to maturity comparable to the
average maturities of such loans, adjusted to the nearest one-eighth of 1
per centum, plus (ii) an allowance adequate in the judgment of the
Secretary of Transportation to cover administrative costs. The balance
of such purchase price shall be paid by the purchaser, within twenty-
five years after delivery of the vessel and in not to exceed twenty-five
equal annua installments, the first of which shall be payable one year
after the delivery of the vessel by the Secretary of Transportation to the
purchaser. Interest at the rate per annum applicable to payments that are
chargeable to the purchaser’s portion of the price of the vessel shall be
paid on all such installments of the purchase price remaining unpaid.

(e) Construction in Navy Yards; Salesto Citizens; Terms. If no
bids are received for the construction, outfitting, or equipping of such
vessel, or if it appears to the Secretary of Transportation that the bids
received from privately owned shipyards of the United States are collu-
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Sive, excessive, or unreasonable, and if a citizen of the United States
agrees to purchase said vessdl as provided in this section, then, to pro-
vide employment for citizens of the United States, the Secretary of
Transportation may have such vessel constructed, outfitted, or equipped
at not in excess of the actual cost thereof in a navy yard of the United
States under such regulations as may be promulgated by the Secretary
of the Navy and the Secretary of Transportation. In such event the
Secretary of Transportation is authorized to pay for any such vessel so
constructed from his construction fund. The Secretary of Transportation
is authorized to sell any vessel so constructed, outfitted, or equipped in
anavy yard to a citizen of the United States for the fair and reasonable
value thereof, but at not less than the cost thereof less the equivalent to
the construction differential subsidy determined as provided by subsec-
tion (b), such sale to be in accordance with all the provisions of thistitle.

(f) Survey of Shipbuilding Capability; Correction of
I nadequacies; Reimbursement of Certain Vessel Construction and
Delivery Expenses. The Secretary of Transportation, with the advice of
and in coordination with the Secretary of the Navy, shall at least once
each year, as required for purposes of this Act, survey the existing pri-
vately owned shipyards capable of merchant ship construction, or
review available data on such shipyards if deemed adequate, to deter-
mine whether their capabilities for merchant ship construction, includ-
ing facilities and skilled personnel, provide an adequate mobilization
base at strategic points for purposes of national defense and national
emergency. The Secretary of Transportation, in connection with ship
construction, reconstruction, reconditioning, or remodeling under titles
V and VI, upon abasis of afinding that the award of the proposed con-
struction, reconstruction, reconditioning, or remodeling work will reme-
dy an existing or impending inadequacy in such mobilization base as to
the capabilities and capacities of a shipyard or shipyards at a strategic
point, and after taking into consideration the benefits accruing from
standardized construction, the conditions of unemployment, and the
needs and reasonable requirements of all shipyards, may allocate such
construction, reconstruction, reconditioning, or remodeling to such yard
or yards in such manner as he may determine to be fair, just, and rea-
sonable to all sections of the country, subject to the provisions of this
subsection. In the alocation of construction work to such yards as here-
in provided, the Secretary of Transportation may, after first obtaining
competitive bids for such work in compliance with the provisions of
this Act, negotiate with the bidders and with other shipbuilders concern-
ing the terms and conditions of any contract for such work, and is
authorized to enter into such contract at a price deemed by the Secretary
of Transportation to be fair and reasonable. Any contract entered into
by the Secretary of Transportation under the provisions of this subsec-
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tion shall be subject to all of the terms and conditions of this Act,
excepting those pertaining to the awarding of contracts to the lowest
bidder which are inconsistent with the provisions of this subsection. In
the event that a contract is made providing for a price in excess of the
lowest responsible bid which otherwise would be accepted, such excess
shall be paid by the Secretary of Transportation as a part of the cost of
national defense, and shall not be considered as a part of the construc-
tion-differential subsidy. In the event that a contract is made providing
for a price lower than the lowest responsible bid which otherwise would
be accepted, the construction-differential subsidy shall be computed on
the contract pricein lieu of such bid.

If, as aresult of allocation under this subsection, the purchaser incurs
expenses for inspection and supervision of the vessel during construc-
tion and for the delivery voyage of the vessel in excess of the estimated
expenses for the same services that he would have incurred if the vessel
had been constructed by the lowest responsible bidder the Secretary of
Transportation (with respect to construction under title V, except section
509) shall reimburse the purchaser for such excess, less one-half of any
gross income the purchaser receives that is allocable to the delivery
voyage minus one-half of the extra expenses incurred to produce such
gross income, and such reimbursement shall not be considered part of
the construction-differential subsidy: Provided, That no interest shall be
paid on any refund authorized under this Act. If the vessel is construct-
ed under section 509 the Secretary of Transportation shall reduce the
price of the vessal by such excess, less one-half of any grossincome
(minus one-half of the extra expenses incurred to produce such gross
income) the purchaser receives that is allocable to the delivery voyage.
In the case of avessel that is not to receive operating-differential sub-
sidy, the delivery voyage shall be deemed terminated at the port where
the vessel begins loading. In the case of avessel that is to receive oper-
ating-differential subsidy, the delivery voyage shall be deemed termi-
nated when the vessel beginsloading at a United States port in an
essentia service. In either case, however, the vessel owner shall not be
compensated for excess vessel delivery costs in an amount greater than
the expenses that would have been incurred in delivering the vessel
from the shipyard at which it was built to the shipyard of the lowest
responsible bidder. If asaresult of such alocation, the expenses the
purchaser incurs with respect to such services are less than the expenses
he would have incurred for such services if the vessel had been con-
structed by the lowest responsible bidder, the purchaser shall pay to the
Secretary of Transportation an amount equal to such reduction and, if
the vessel was built with the aid of construction-differential subsidy,
such payment shall not be considered a reduction of the construction-
differential subsidy.
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(g) Saleof Vessels Acquired by Secretary. Upon the application of
any citizen of the United States to purchase any vessel acquired by the
Secretary of Transportation under the provisions of section 215, the
Secretary of Transportation is authorized to sell such vessel to the appli-
cant for the fair and reasonabl e value thereof, but at not less than the
cost thereof to the Secretary of Transportation, less depreciation at the
rate of 4 per centum per annum from the date of completion, excluding
the cost of national-defense features added by the Secretary of Trans-
portation, less the equivalent of any applicable construction-differential
subsidy as provided by subsection (b), such sale to be in accordance
with al the provisions of thistitle. Such vessel shall thereupon be €eligi-
ble for an operating-differential subsidy under title VI of this Act,
notwithstanding the provisions of section 601(a)(1), and section 610(1),
or any other provision of law.

(h) Installation or Removal of National Defense Features; Titleto
Such Features. The Secretary of Transportation is authorized to con-
struct, purchase, lease, acquire, store, maintain, sell, or otherwise dis-
pose of national defense features intended for installation on vessels.
The Secretary of Transportation is authorized to install or remove such
national defense features on any vessel (1) which isin the National
Defense Reserve Fleet as defined by section 11(a) of the Merchant Ship
Sales Act of 1946, (2) which is requisitioned, purchased, or chartered
under section 902 of the Merchant Marine Act, 1936, (3) which serves
as security for the guarantee of an obligation by the Secretary of
Transportation under title X1 of this Act, or (4) which is the subject of
an agreement between the owner of such vessdl and the Secretary of
Transportation to install or remove such national defense features. Title
to such national defense features which the Secretary of Transportation
determines are not to be permanently incorporated in a vessel shall not
be affected by such installation or removal unless otherwise transferred
in accordance with the provisions of thistitle V.

(i) Plans, Specifications, and Proposalsfor National Defense
Features, Certification of Approval. The Secretary of Transportation
shall submit the plans and specifications for such national defense fea-
tures and the proposals for their acquisition, storage, utilization, or dis-
position to the Navy Department for examination thereof and suggestion
for such changes therein as may be deemed necessary or proper in order
that such features shall be suitable for the use of the United States
Government in time of war or national emergency. If the Secretary of
the Navy approves such plans, specifications, or proposals as submitted,
or as modified in accordance with the provisions of this subsection, he
shall certify such approval to the Secretary of Transportation.
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SEC. 503. DOCUMENTATION OF COMPLETED VESSEL
UNDER LAWSOFUNITED STATES; DELIVERY TO
PURCHASER, FIRST MORTGAGE TO SECURE
DEFERRED PAYMENT (46 App. U.S.C. 1153 (2003)).
Upon completion of the construction of any vessel in respect to which a con-
struction-differential subsidy isto be alowed under thistitle and its delivery
by the shipbuilder to the Secretary of Transportation, the vessel shall be doc-
umented under the laws of the United States and concurrently therewith, or as
soon thereafter as practicable, the vessel shall be delivered with a bill of sae
to the purchaser with warranty against liens, pursuant to the contract of sale
between the purchaser and the Secretary of Transportation. The vessel shall
remain documented under the laws of the United States for not less than
twenty-five years, or so long as there remains due the United States any prin-
cipal or interest on account of the purchase price, whichever is the longer
period. At the time of delivery of the vessel the purchaser shall execute and
deliver afirst-preferred mortgage to the United States to secure payment of
any sums due from the purchaser in respect to said vessel: Provided, That,
notwithstanding any other provisions of law, the payment of any sums duein
respect to a passenger vessel purchased under section 4(b) of the Merchant
Ship Sales Act of 1946, reconverted or restored for normal operation in com-
mercia services, or in respect to a passenger vessel purchased under title V
of this Act, which is delivered subsequent to March 8, 1946, and which (i) is
of not less than ten thousand gross tons, (ii) has a designed speed approved
by the Secretary of Transportation but not less than eighteen knots, (iii) has
accommodations for not less than two hundred passengers, and, (iv) is
approved by the Secretary of Defense as being desirable for national defense
purposes, may, with the approval of the Secretary of Transpor-tation, be
secured only by afirst-preferred mortgage on said vessel. With the approval
of the Secretary of Transportation such preferred mortgage may provide that
the sole recourse against the purchaser of such a passenger vessel under such
mortgage, and any of the notes secured thereby, shall be limited to reposses-
sion of the vessel by the United States and the assignment of insurance
claims, if the purchaser shall have complied with all provisions of the mort-
gage other than those relating to the payment of principal and interest when
due, and the obligation of the purchaser shall be satisfied and discharged by
the surrender of the vessel, and al right, title, and interest therein to the
United States. Such vessel upon surrender shall be (i) free and clear of all
liens and encumbrances whatsoever, except the lien of the preferred mort-
gage, (ii) in class, and (iii) in as good order and condition, ordinary wear and
tear excepted, as when acquired by the purchaser, except that any deficiencies
with respect to freedom from encumbrances, condition, and class, may, to the
extent covered by valid policies of insurance, be satisfied by the assignment
to the United States of claims of the purchaser under such policies of insur-
ance. The purchaser shall also comply with all the provisions of section 9 of
the Merchant Marine Act, 1920.

34



SEC. 504. PURCHASE OF VESSEL CONSTRUCTED IN
ACCORDANCE WITH APPLICATION FOR SUBSIDY; BID
OR NEGOTIATED PRICE BASISFOR SUBSIDY AND
PAYMENTSFOR COST OF NATIONAL DEFENSE FEA-
TURES; DOCUMENTATION (46 App. U.S.C. 1154 (2003)).
If aqualified purchaser under the terms of this title desires to purchase a
vessdl to be constructed in accordance with an application for construc-
tion-differential subsidy under thistitle, the Secretary of Transportation
may, in lieu of contracting to pay the entire cost of the vessel under sec-
tion 502, contract to pay only construction-differential subsidy and the
cost of national defense features to the shipyard constructing such ves-
sel. The construction-differential subsidy and payments for the cost of
national defense features shall be based upon the lowest responsible
domestic bid unless the vessel is constructed at a negotiated price as
provided by section 502(a) or under a contract negotiated by the
Secretary of Transportation as provided in section 502(b) in which event
the construction-differential subsidy and payments for the cost of
national defense features shall be based upon such negotiated price. No
construction-differential subsidy, as provided in this section, shall be
paid unless the said contract or contracts or other arrangements contain
such provisions as are provided in this title to protect the interests of the
United States as the Secretary of Transportation deems necessary. Such
vessel shall be documented under the laws of the United States as pro-
vided in section 503 of thistitle. The contract of sale, and the mortgage
givento secure the payment of the unpaid balance of the purchase
price, shall not restrict the lawful or proper use or operation of the ves-
sel, except to the extent expressly required by law.

505. ELIGIBLE SHIPYARDS, MATERIALS; CONDITIONS
OF CONTRACTS; LIMITATION TO AMERICAN SHIP-
YARDS;, AMERICAN MATERIALS, WAIVER; ABILITY OF
BIDDERS;, FILING BIDSAND DATA (46 APP. U.S.C. 1155
(2003)). All construction in respect of which a construction-differen-
tial subsidy is alowed under thistitle shall be performed in a shipyard
of the United States as the result of competitive bidding, after due
advertisement, with the right reserved in the Secretary of Transportation
to disapprove, any or al bids. Inal such construction the shipbuilder,
subcontractors, materialmen, or suppliers shall use, so far as practicable,
only articles, materials, and supplies of the growth, production, or man-
ufacture of the United States as defined in paragraph K of section 401
of the Tariff Act of 1930; Provided, however, That with respect to other
than major components of the hull, superstructure, and any material
used in the construction thereof, (1) if the Secretary of Transportation
determines that the requirements of this sentence will unreasonably
delay completion of any vessel beyond its contract delivery date, and
(2) if such determination includes or is accompanied by a concise expla-
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nation of the basis therefor, then the Secretary of Transportation may
waive such requirements to the extent necessary to prevent such delay.
No shipbuilder shall be deemed a responsible bidder unless he possesses
the ability, experience, financial resources, equipment, and other qualifi-
cations necessary properly to perform the proposed contract. Each bid
submitted to the Secretary of Transportation shall be accompanied by al
detailed estimates upon which it is based. The Secretary of
Transportation may require that the bids of any subcontractors, or other
pertinent data, accompany such bid. All such bids and data relating
thereto shall be kept on file until disposed of as provided by law. For
the purposes of this Title V, the term " shipyard of the United States”
means shipyards within any of the United States and the
Commonwealth of Puerto Rico.

SEC. 506.® OPERATION OF SUBSIDY CONSTRUCTED
VESSEL LIMITED TO FOREIGN TRADE; REPAYMENTS
TO SECRETARY FOR DEVIATIONS (46 App. U.S.C. 1156
(2003)). Every owner of avessel for which a construction-differential
subsidy has been paid shall agree that the vessel shall be operated
exclusively in foreign trade, or on a round-the-world voyage, or on a
round voyage from the west coast of the United States to a European
port or ports which includes intercoastal ports of the United States, or a
round voyage from the Atlantic coast of the United States to the Orient
which includes intercoastal ports of the United States, or on avoyagein
foreign trade on which the vessel may stop at the state of Hawaii, or an
island possession or island territory of the United States, and that if the
vessdl is operated in the domestic trade on any of the above-enumerated
services, he will pay annually to the Secretary of Transportation that
proportion of one-twenty-fifth of the construction-differential subsidy
paid for such vessel as the gross revenue derived from the domestic
trade bears to the gross revenue derived from the entire voyages com-
pleted during the preceding year. The Secretary may consent in writing

3 Section 505 of Public Law 100-71, approved July 11, 1987 (101 STAT. 391, 471),
the Supplemental Appropriations Act, 1987, imposes restrictions as follows. “SEC. 505.
None of the funds appropriated or made available by this or any other Act or otherwise
appropriated or made available to the Secretary of Transportation or the Maritime
Administrator for purposes of administering the Merchant Marine Act, 1936, as amended
(46 U.S.C. 1101 «t, seq.), shall be used by the United States Department of Transportation
or the United States Maritime Administration to propose, promulgate, or implement any
rule or regulation, or, with regard to vessels which repaid subsidy pursuant to the rule pro-
mulgated by the Secretary May 3, 1985 and vacated by Order of the U.S. Court of
Appeals for the D.C. Circuit January 16, 1987, conduct any adjudication or other regula-
tory proceeding, execute or perform any contract, or participate in any judicia action with
respect to the repayment of construction differential subsidy for the permanent release of
vessels from the restrictions in section 506 of the Merchant Marine Act, 1936, as amend-
ed: Provided, That such funds may be used to the extent such expenditure relatesto arule
which conforms to statutory standards hereafter enacted by Congress.”
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to the temporary transfer of such vessel to service other than the service
covered by such agreement for periods not exceeding six months in any
year, whenever the Secretary may determine that such transfer is neces-
sary or appropriate to carry out the purposes of this Act. Such consent
shall be conditioned upon the agreement by the owner to pay to the
Secretary upon such terms and conditions as it may prescribe, an
amount which bears the same proportion to the construction-differential
subsidy paid by the Secretary as such temporary period bears to the
entire economic life of the vessel. No operating-differential subsidy
shall be paid for the operation of such vessel for such temporary period.

SEC. 507. CONSTRUCTION OF NEW VESSEL TO
REPLACE OBSOLETE; PURCHASE OF OLD VESSEL BY
SECRETARY; BOND OF SELLER AGAINST LIENS (46
App. U.S.C. 1157 (2003)). If acontract is made by the Secretary of
Transportation under authority of thistitle for the construction and sale
of anew vessel to replace a vessel then operated in foreign trade or
domestic trade, which in the judgment of the Secretary of
Transportation should be replaced because it is obsolete or inadequate
for successful operation in such trade, the Secretary of Transportation is
authorized, in his discretion, to buy such replaced vessel from the owner
at afair and reasonable valuation, which valuation shall not exceed the
cost to the owner or any former owner plus the actual cost previously
expended thereon for reconditioning and less a reasonable and proper
depreciation, based upon not more than a twenty-five-year life of the
vessel, and apply the purchase price agreed upon to that portion of the
construction cost of such new vessel which is to be borne by the pur-
chaser thereof: Provided, That the owner of such replaced vessel shall
execute a bond, with one or more approved sureties, conditioned upon
indemnifying the United States from al loss resulting from any existing
lien against such vessal: And provided further, That such vessel has
been documented under the laws of the United States for a period of at
least ten years prior to the date of its purchase by the United States.

SEC. 508.** DISPOSITION OF VESSELS TRANSFERRED TO
MARITIME ADMINISTRATION OF THEDEPARTMENT OF
TRANSPORTATION (46 App. U.S.C. 1158 (2003)). (a) Authority
to Scrap or Sell Obsolee Vessels. If the Secretary of Transportation
shall determine that any vessel transferred to the Maritime
Administration of the Department of Transportation by section 202 of
this Act, or hereafter acquired, is of insufficient value for commercial or
military operation to warrant its further preservation, the Secretary of
Transportation is authorized (1) to scrap said vessel, or (2) to sell such

“ Note the various scrapping provisions set forth under VESSEL SCRAPPING, com-
mencing at page 339, infra.
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vessel for cash, after appraisement®™ and due advertisement, and upon
competitive sealed bids, either to citizens of the United States or to
aliens: Provided, That the purchaser thereof shall enter into an undertak-
ing with sureties approved by the Secretary of Transportation that such
vessel shall not be operated in the foreign commerce of the United
States at any time within the period of ten years after the date of the
sale, in competition with any other vessel owned by a citizen or citizens
of the United States and registered under the laws thereof.

(b) Authority to Convey Vessels.

(1) InGenera. Notwithstanding section 510(j) of this Act, the
Secretary of Transportation may convey the right, title, and interest of
the United States Government in any vessel of the National Defense
Reserve Fleet that has been identified by the Secretary as an obsolete
vessel of insufficient value to warrant its further preservation, if—

(A) therecipient is anon-profit organization, a State,
Commonwealth, or possession of the United States or any municipal
corporation or political subdivision thereof, or the District of Columbia;

(B) the recipient agrees not to use, or allow others to use, the vessel
for commercial transportation purposes;

(C) therecipient agrees to make the vessel available to the Government
whenever the Secretary indicates that it is needed by the Government;

(D) therecipient agrees to hold the Government harmless for any
claims arising from exposure to asbestos, polychlorinated biphenyls,
lead paint, or other hazardous substances after conveyance of the vessel,
except for claims arising from use of the vessel by the Government;

(E) the recipient has a conveyance plan and a business plan that
describes the intended use of the vessel, each of which have been sub-
mitted to and approved by the Secretary;

(F) the recipient has provided proof, as determined by the Secretary,
of resources sufficient to accomplish the transfer, necessary repairs and
modifications, and initiation of the intended use of the vessel; and

(G) therecipient agrees that when the recipient no longer requires the
vessel for use as described in the business plan required under subpara-
graph (E)—

(i) therecipient will, at the discretion of the Secretary, reconvey
the vessel to the Government in good condition except for ordinary
wear and tear; or

Section 1 of the Act of June 29, 1949 (63 STAT. 349), as amended (46 App. U.S.C.
864b) provides: “On or after June 29, 1949, no sale of avessel by the Maritime
Administration of the Department of Transportation shall be completed until its ballast
and equipment shall have been inventoried and their value taken into consideration by
the Maritime Administration in determining the selling price.”
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(ii) if the Board of Trustees of the recipient has decided to dis-
solve the recipient according to the laws of the State in which the
recipient isincorporated, then—

(I) the recipient shal distribute the vessel, as an asset of the

recipient, to a person that has been determined exempt from taxa

tion under the provisions of section 501(c)(3) of the Internal

Revenue Code, or to the Federal Government or a State or local

government for a public purpose; and

(I1) the vessel shall be disposed of by a court of competent juris-

diction of the county in which the principal office of the recipient

is located, for such purposes as the court shall determine, or to
such organizations as the court shall determine are organized
exclusively for public purposes.

(2) Other Equipment. At the Secretary’s discretion, additional
equipment from other obsolete vessels of the National Defense Reserve
Fleet may be conveyed to assist the recipient with maintenance, repairs,
or modifications.

(3) Additional Terms. The Secretary may require any additional
terms the Secretary considers appropriate.

(4) Delivery of Vessdl. If conveyance is made under this subsection
the vessel shall be delivered to the recipient at atime and place to be
determined by the Secretary. The vessel shall be conveyed in an "asis"
condition.

(5) Limitations. If at any time prior to delivery of the vessel to the
recipient, the Secretary determines that a different disposition of aves
sel would better serve the interests of the Government, the Secretary
shall pursue the more favorable disposition of the obsolete vessel and
shall not be liable for any damages that may result from an intended
recipient’s reliance upon a proposed transfer.

(6) Revision. The Secretary shall include in any conveyance under
this subsection terms under which all right, title, and interest conveyed
by the Secretary shall revert to the United States if the Secretary deter-
mines the vessel has been used other than as described in the business
plan required under paragraph (1)(E).

SEC. 509. VESSELSTO BE OPERATED IN DOMESTIC
TRADE, TERMSAND CONDITIONS OF CONSTRUCTION
AID AND SALE TO PURCHASER (46 App. U.S.C. 1159
(2003)). Any citizen of the United States may make application to the
Secretary of Transportation for aid in the construction of a new vessel to
be operated in the foreign or domestic trade (excepting vessels engaged
solely in the transportation of property on inland rivers and canals
exclusively). If such application is approved by the Secretary of
Transportation, the vessel may be constructed under the terms and con-
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ditions of thistitle, but no construction-differential subsidy shal be
allowed. The Secretary of Transportation shall pay for the cost of
national-defense features incorporated in such vessels. In case the ves-
sel is designed to be of not less than three thousand five hundred gross
tons and to be capable of sustained speed of not less than ten knots, or
in the case of a passenger vessel operating solely on the inland rivers
and waterways which is designed to be of not less than one thousand
gross tons and to be capable of sustained speed of not less than eight
knots, or in the case of aferry operating solely in point-to-point trans-
portation which is designed to be of not less than seventy-five gross
tons and to be capable of a sustained speed of not less than eight knots,
or in the case of an oceangoing tug of more than two thousand five hun-
dred horsepower or oceangoing barge of more than two thousand five
hundred gross tons, or in the case of avessel of more than two thousand
five hundred horsepower designed to be capable of sustained speed of
not less than forty knots, the purchaser shall be required to pay the
Secretary of Transportation not less than 12 1/2 per centum of the cost
of such vessel, and in the case of any other vessel the purchaser shall be
required to pay the Secretary of Transportation not less than 25 per cen-
tum of the cost of such vessel (excluding from such cost, in either case,
the cost of national defense features); and the balance of such purchase
price shall be paid by the purchaser within twenty-five yearsin not to
exceed twenty-five equal annual installments, with interest at a rate not
less than (i) arate determined by the Secretary of the Treasury, taking
into consideration the current average market yield on outstanding mar-
ketable obligations of the United States with remaining periods to matu-
rity comparable to the average maturities of such loans, adjusted to the
nearest one-eighth of 1 per centum, plus (ii) an allowance adequate in
the judgment of the Secretary of Transportation to cover administrative
costs, the balance of such purchase price being secured by a preferred
mortgage on the vessel sold and otherwise secured as the Secretary of
Transportation may determine: Provided, That, notwithstanding any
other provision of law, the balance of the purchase price of a passenger
vessel constructed under this section which is delivered subsequent to
March 8, 1946, and which has the tonnage, speed, passenger accommo-
dations, and other characteristics set forth in section 503 of this Act,
may, with the approval of the Secretary of Transportation, be secured as
provided in such section, and the obligation of the purchaser of such a
vessel shall be satisfied and discharged as provided in such section.

SEC. 510. ACQUISITION OF OBSOLETE VESSEL S
(46 App. U.S.C. 1160 (2003)).
(@) Definitions. When used in this section—

(1) Theterm “obsolete vessel” means a vessel or vessels, each of which
(A) is of not less than one thousand three hundred and fifty gross tons, (B)
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in the judgment of the Secretary of Transportation, should, by reason of
age, obsolescence, or otherwise, be replaced in the public interest and (C)
has been owned by a citizen or citizens of the United States for at |east
three years immediately prior to the date of acquisition hereunder.

(2) Theterm “new vessel” means a vessel or vessels, each of which
(A) is constructed under the provisions of this Act, and is acquired with-
in two years from the date of completion of such vessel, or is purchased
under section 714, as amended, by the person turning in an obsolete
vessel under this section, or (B) is hereafter constructed in a domestic
shipyard on private account and not under the provisions of this Act,
and documented under the laws of the United States.

(b) Promotion of Construction of New Vessels; Allowance on
Obsolete Vessels. In order to promote the construction of new, safe,
and efficient vessels to carry the domestic and foreign water-borne com-
merce of the United States, the Secretary of Transportation is autho-
rized, subject to the provisions of this section, to acquire any obsolete
vessel in exchange for an allowance of credit. The obsolete vessel shall
be acquired by the Secretary of Transportation, if the owner so requests,
either at the time the owner contracts for the construction or purchase of
anew vessal or within five days of the actual date of delivery of the
new vessel to the owner. The amount of the allowance shall be deter-
mined at the time of the acquisition of the obsolete vessel by the
Secretary of Transportation. In the event the obsolete vessdl is acquired
by the Secretary of Transportation at the time the owner contracts for
the construction or purchase of the new vessel, the allowance shall not
be paid to the owner of the obsolete vessel, but shall be applied upon
the purchase price of anew vessel. In the case of a new vessel con-
structed under the provisions of this Act, such allowance may, under
such terms and conditions as the Secretary of Transportation may pre-
scribe, be applied upon the cash payments required under this Act. In
case the new vessel is not constructed under the provisions of this Act,
the alowance shall, upon acquisition of the obsolete vessel by the
Secretary of Transportation be paid, for the account of the owner, to the
shipbuilder constructing such new vessel. In the event that title to the
obsolete vessel is acquired by the Secretary of Transportation at the
time of delivery of the new vessel, the allowance shall be deposited in
the owner’s capital construction fund. This subsection shall apply to
obsol ete vessels exchanged for new vessels hereafter contracted to be
built, or digible for such exchange but not exchanged in connection
with a contract for new vessels executed prior to October 1, 1960.

(c) Utility Value of New Vessdl; Gross Tonnage. The utility value
of the new vessel for operation in the domestic or foreign commerce of
the United States shall not be substantially less than that of the obsolete
vessel. The gross tonnage of the obsolete vessel may exceed the gross
tonnage of the new vessel in aratio not in excess of three to one, if the
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Secretary of Transportation finds that the new vessel, although of lesser
tonnage, will provide utility value equivalent to or greater than that of
the obsolete vessel.

(d) Amount of Allowance on Obsolete Vessel; Deter mination of
Amount. The allowance for an obsolete vessel shall be the fair and rea-
sonable value of such vessel as determined by the Secretary of
Transportation. In making such determination the Secretary of
Transportation shall consider: (1) the scrap value of the obsolete vessel
both in American and foreign markets, (2) the depreciated value based
on atwenty or twenty-five year life, whichever is applicable to the
obsolete vessel, and (3) the market value thereof for operation in the
world trade or in the foreign or domestic trade of the United States. In
the event the obsolete vessel is acquired by the Secretary of Transpor-
tation at the time the owner contracts for the construction of the new
vessel, and the owner uses such vessel during the period of construction
of the new vessel, the allowance shall be reduced by an amount repre-
senting the fair value of such use. The rate for the use of the obsolete
vessel shall be fixed by the Secretary of Transportation for the entire
period of such use at the time of execution of the contract for the con-
struction of the new vessal.

(e) Recognition of Gain for Income Tax Purposes; Basisfor Gain
or Loss. No gain shall be recognized to the owner for the purpose of
Federal income taxes in the case of atransfer of an obsolete vessel to
the Secretary of Transportation under the provisions of this section. The
basis for gain or loss upon a sale or exchange and for depreciation
under the applicable Federal income-tax laws of a new vessel acquired
as contemplated in this section shall be the same as the basis of the
obsolete vessel or vessels exchanged for credit upon the acquisition of
such new vessal, increased in the amount of the cost of such vessel
(other than the cost represented by such obsolete vessel or vessels) and
decreased in the amount of loss recognized upon such transfer.

(f) Report to Congress. The Secretary of Transportation shall
include in his annual report to Congress a detailed statement of all
transactions consummated under the provisions of the preceding subsec-
tions during the period covered by such report.

(9) Useof Vessels 25 YearsOld or More. An obsolete vessel
acquired by the Secretary of Transportation under this section which is
or becomes twenty-five years old or more, and vessels presently in the
Secretary’ s laid-up fleet which are or become twenty-five years old or
more, shall in no case be used for commercia operation, except that any
such obsolete vessel, or any such vessel in the laid-up fleet may be used
during any period in which vessels may be requisitioned under section
902 of this Act, as amended, and except as otherwise provided in this
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Act for the employment of the Secretary’s vessels in steamship lines on
trade routes exclusively serving the foreign trade of the United States.

(i)** Exchange of Vessels; Valuation; Scrapping of Traded-Out
Vessels. The Secretary of Transportation is authorized to acquire suit-
able documented vessels, as defined in section 2101 of title 46, United
States Code, with funds in the Vessel Operations Revolving Fund
derived from the sale of obsolete vesselsin the National Defense
Reserve Fleet. For purposes of this subsection, the acquired and obso-
lete vessels shall be valued at their scrap value in domestic or foreign
markets as of the date of the acquisition for or sale from the National
Defense Reserve Fleet; except that, in atransaction subject to this sec-
tion, the value assigned to those vessels will be determined on the same
basis, with consideration given to the fair value of the cost of position-
ing the traded-out vessel to the place of scrapping. All costs incident to
the lay-up of the vessel acquired under this subsection may be paid
from balances in the Fund. Notwithstanding the provisions of sections
9 and 37 of the Shipping Act, 1916, vessels sold from the National
Defense Reserve Fleet under this subsection may be scrapped in
approved foreign markets.

(1) Placement in National Defense Reserve Fleet of Acquired
Vessels. Any vessel heretofore or hereafter acquired under this section,
or otherwise acquired by the Maritime Administration of the Department
of Transportation under any other authority shall be placed in the national
defense reserve fleet established under authority of section 11 of the
Merchant Ship Sales Act of 1946 (50 U.S.C. App. 1744), and shall not be
traded out or sold from such reserve fleet, except as provided for in
subsections (g) and (i) of this section. This limitatio shall not affect the
rights of the Secretary of Transportation to dispose of avessel as
provided in other sections of thistitle or in titles VII or X1 of this Act.

SEC. 511. RESERVE FUNDS FOR CONSTRUCTION OR
ACQUISITION OF VESSELS, TAXATION (46 App. U.SC.
1161 (2003)).

(@ “New Vessel” Defined. When used in this section the term “new
vessel” means any vessel (1) documented or agreed with the Secretary
of Transportation to be documented under the laws of the United States;
(2) constructed in the United States after December 31, 1939, or the con-
struction of which has been financed under TitlesV or VII of thisAct, as
amended, or the construction of which has been aided by a mortgage
insured under Title XI of this Act as amended; and (3) either (A) of such
type, size, and speed as the Secretary of Transportation shall determine to
be suitable for use on the high seas or Great Lakes in carrying out the

5 Note the various scrapping provisions set forth under VESSEL SCRAPPING, com-
mencing at page 339, infra.
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purposes of this Act, but not of less than two thousand gross tons or of
less speed than twelve knots, unless the Secretary of Transportation shall
determine and certify in each case that a vessel of a specified |esser
tonnage or speed is desirable for use by the United States in case of war
or national emergency, or (B) constructed to replace avessel or vessels
requisitioned or purchased by the United States.

(b) Establishment of Construction Reserve Funds. For the purpos-
es of promoting the construction, reconstruction, reconditioning, or
acquisition of vessels, or for other purposes authorized in this section,
necessary to carrying out the policy set forth in title | of this Act, any
citizen of the United States who is operating a vessel or vesselsin the
foreign or domestic commerce of the United States or in the fisheries or
owns in whole or in part avessel or vessels being so operated, or who,
at the time of purchase or requisition of the vessel by the Government,
was operating a vessel or vessels so engaged or owned in whole or in
part a vessel or vessels being so operated or had acquired or was having
constructed a vessel or vessels for the purpose of operation in such
commerce or in the fisheries, may establish a construction reserve fund,
for the construction, reconstruction, reconditioning, or acquisition of
new vessels, or for other purposes authorized in this section, to be com-
posed of deposits of proceeds from sales of vessels, indemnities on
account of losses of vessels, earnings from the operation of vessels doc-
umented under the laws of the United States and from services incident
thereto, and receipts, in the form of interest or otherwise, with respect to
amounts previously deposited. Such construction reserve fund shall be
established, maintained, expended, and used in accordance with the pro-
visions of this section and rules or regulations to be prescribed jointly
by the Secretary of Transportation and the Secretary of the Treasury.

(c) Recognition of Gain for Taxation Where Proceeds of Sale or
Indemnity for Loss Deposited in Fund. In the case of the sale or
actual or constructive total loss of avessel, if the taxpayer deposits an
amount equal to the net proceeds of the sale or to the net indemnity
with respect to the loss in a construction reserve fund established under
subsection (b), then—

(1) if the taxpayer so elects in his income-tax return for the taxable
year in which the gain was realized, or

(2) incaseavessd is purchased or requisitioned by the United States,
or islost, in any taxable year beginning after December 31, 1939, and
the taxpayer receives payment for the vessel so purchased or requisi-
tioned, or receives from the United States indemnity on account of such
loss, subsequent to the end of such taxable year, if the taxpayer so elects
prior to the expiration of sixty days after the receipt of the payment or
indemnity, and in accordance with aform of election to be prescribed
by the Commissioner of Internal Revenue with the approval of the
Secretary of the Treasury, no gain shall be recognized to the taxpayer in
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respect of such sale or indemnification in the computation of net income
for the purposes of Federal income or excess-profits taxes. If an elec-
tion is made under subdivision (2) and if computation or recomputation
in accordance with this subsection is otherwise allowable but is prevent-
ed, on the date of making such election or within six months thereafter,
by any statute of limitation, such computation or recomputation never-
theless shall be made notwithstanding such statute if a claim therefor is
filed within six months after the date of making such election.

For the purposes of this subsection no amount shall be considered as
deposited in a construction reserve fund unless it is deposited within
sixty days after it is received by the taxpayer.

As used in this subsection the term “net proceeds’ and the term “net
indemnity” mean the sum of (1) the adjusted basis of the vessel and (2)
the amount of gain which would be recognized to the taxpayer without
regard to this subsection.

(d) Basisfor Determining Gain or Lossand for Depreciation of
New Vessels. The basis for determining gain or loss and for deprecia-
tion, for the purposes of Federal income or excess profits taxes, of any
new vessel constructed, reconstructed, reconditioned, or acquired by the
taxpayer, or with respect to which purchase-money indebtednessis lig-
uidated as provided in subsection (g), in whole or in part out of the con-
struction reserve fund shall be reduced by that portion of the depositsin
the fund expended in the construction, reconstruction, reconditioning,
acquisition, or liquidation of purchase-money indebtedness of the new
vessel which represents gain not recognized for tax purposes under sub-
section (c).

(e) Order, Proportions, etc., of Depositsand Withdrawals. For the
purposes of this section, (1) if the net proceeds of a sale or the net
indemnity in respect of aloss are deposited in more than one deposit,
the amount consisting of the gain shall be considered as first deposited;
(2) amounts expended, obligated, or otherwise withdrawn shall be
applied against the amounts deposited in the fund in the order of
deposit; and (3) if any deposit consists in part of gain not recognized
under subsection (c), any expenditure, obligation, or withdrawal applied
against such deposit shall be considered to consist of gain in the propor-
tion that the part of the deposit consisting of gain bears to the total
amount of the deposit.

(f) Amountsin Fund as Accumulation of Earnings or Profits.
With respect to any taxable year, amounts on deposit on the last day of
such year in a construction reserve fund in accordance with this section
and with respect to which all the requirements of subsection (g) of this
section have been satisfied, to the extent that such requirements are
applicable as of the last day of said taxable year, shall not constitute an
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accumulation of earnings or profits within the meaning of section 102
of the Internal Revenue Code (of 1939).

(g) Benefits of Section Conditioned upon Manner and Time of
Expenditure of Deposits. The provisions of subsections (c) and (f)
shall apply to any deposit in the construction reserve fund only to the
extent that such deposit is expended or obligated for expenditure, in
accordance with rules and regulations to be prescribed jointly by the
Secretary of Transportation and the Secretary of the Treasury—

(1) under acontract for the construction or acquisition of a new ves-
sel or vessels (or in the discretion of the Secretary of Transportation, for
apart interest therein), or, with the approval of the Secretary of
Transportation for the reconstruction or reconditioning of a new vessel
or vessels, entered into within (i) two years from the date of deposit or
the date of any extension thereof which may be granted by the Secretary
of Transportation pursuant to the provisions of section 511(h), in the
case of deposits made prior to the date on which these amendatory pro-
visions become effective, or (ii) three years from the date of such
deposit in the case of a deposit made after such effective date, only if
under such rules and regulations—

(A) within such period not less than 12 1/, per centum of the con-
struction or contract price of the vessel or vesselsis paid or irrevoca
bly committed on account thereof and the plans and specifications
therefor are approved by the Secretary of Transportation to the extent
by him deemed necessary; and

(B) incase of avessal or vessels not constructed under the provi-
sions of this title or not purchased from the Secretary of
Transportation, (i) said construction is completed, within six months
from the date of the construction contract, to the extent of not less
than 5 per centum thereof (or in case the contract covers more than
one vessel, the construction of the first vessel so contracted for is so
completed to the extent of not less than 5 per centum) as estimated by
the Secretary of Transportation and certified by him to the Secretary
of the Treasury, and (ii) al construction under such contract is com-
pleted with reasonable dispatch thereafter;

(2) for the liguidation of existing or subsequently incurred purchase-
money indebtedness to persons other than a parent company of, or a
company affiliated or associated with, the mortgagor on a new vessel or
vessels within (i) two years from the date of deposit or the date of any
extension thereof which may be granted by the Secretary of
Transportation pursuant to the provisions of section 511(h), in the case
of deposits made prior to the date on which these amendatory provi-
sions become effective, or (ii) three years from the date of such deposit
in the case of a deposit made after such effective date.
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(h) Authorizations of Extensions of Time. The Secretary of
Transportation is authorized under rules and regulations to be prescribed
jointly by the Secretary of the Treasury and the Secretary of
Transportation to grant extension of the period within which the
deposits shall be expended or obligated or within which construction
shall have progressed to the extent of 5 per centum of completion as
provided herein, but such extension shall not be for an aggregate addi-
tiona period in excess of two years with respect to the expenditure or
obligation of such deposits or more than one year with respect to the
progress of such construction: Provided, That until January 1, 1965, in
addition to the extensions hereinbefore permitted, further extensions
may be granted ending not later than December 31, 1965.

(i) Taxation of Deposits upon Failure of Conditions. Any such
deposited gain or portion thereof which is not so expended or obligated
within the period provided, or which is otherwise withdrawn before the
expiration of such period, or with respect to which the construction has
not progressed to the extent of 5 per centum of completion within the
period provided, or with respect to which the Secretary of
Transportation finds and certifies to the Secretary of the Treasury that,
for causes within the control of the taxpayer, the entire construction is
not completed with reasonable dispatch, if otherwise taxable income
under the law applicable to the taxable year in which such gain was
realized, shall be included in the gross income for such taxable year,
except for the purpose of the declared value excess-profits tax and the
capital stock tax. If any such deposited gain or portion thereof with
respect to a deposit made in any taxable year ending on or before June
30, 1945 is so included in gross income for such taxable year, there
shall (in addition to any other deficiency) be assessed, collected, and
paid in the same manner as if it were a deficiency, an amount equal to
1.1 per centum of the amount of gain so included, such amount being in
lieu of any adjustment with respect to the declared value excess-profits
tax for such taxable year.

(j) Assessment and Collection of Deficiency Tax. Notwithstanding
any other provision of law, any deficiency in tax for any taxable year
resulting from the inclusion of any amount in gross income as provided
by subsection (i) of this section, and the amount to be treated as a defi-
ciency under such subsection in lieu of any adjustment with respect to
the declared value excess-profits tax, may be assessed or a proceeding
in court for the collection thereof may be begun without assessment, at
any time: Provided, however, That interest on any such deficiency or
amount to be treated as a deficiency shall not begin until the date the
deposited gain or portion thereof in question is required under subsec-
tion (i) to be included in gross income.
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(k) Taxable Years Governed by this Section. This section shall be
applicable to ataxpayer only in respect of sales or indemnifications for
losses occurring within a taxable year beginning after December 31,
1939, and only in respect of earnings derived during a taxable year
beginning after December 31, 1939.

() Vessels Deemed Constructed or Acquired by Taxpayers
Owning Stock in Cor porations Constructing or Acquiring Vessels.
For the purposes of this section a vessel shall be considered as con-
structed or acquired by the taxpayer if constructed or acquired by a cor-
poration at a time when the taxpayer owns at least 95 per centum of the
total number of shares of each class of stock of the corporation.

(m) Definitions. The terms used in this section shall have the same
meaning as in chapter 1 of Title 26.

(n) “Contract for the construction” and “construction contract”
defined. The terms “contract for the construction” and “construction
contract”, as used in this section, shal include, in the case of ataxpayer
who constructs a new vessel in a shipyard owned by such taxpayer, an
agreement between such taxpayer and the Secretary of Transportation
with respect to such construction and containing provisions deemed
necessary or advisable by the Secretary of Transportation to carry out
the purposes and policy of this section.

(o) “Reconstruction and reconditioning” defined. The terms
“reconstruction and reconditioning”, as used in this section, shall
include the reconstruction, reconditioning, or modernization of a vessel
for exclusive use on the Great Lakes, including the Saint Lawrence
River and Gulf, if the Secretary of Transportation determines that the
objectives of this Act will be promoted by such reconstruction, recondi-
tioning, or modernization, and, notwithstanding any other provisions of
law, such vessel shall be deemed to be a“new vessal” within the
meaning of this section for such reconstruction, reconditioning, or
modernization.

* * * % *x * *

SEC. 512LIMITATION ON RESTRICTIONS (46 App.
U.S.C. 1162 (2003)). Notwithstanding any other provision of law or
contract, all restrictions and requirements under sections 503, 506, and
802 applicable to aliner vessel constructed, reconstructed, or recondi-
tioned with the aid of construction-differential subsidy shall terminate
upon the expiration of the 25-year period beginning on the date of the
original delivery of the vessel from the shipyard.

Effective October 1, 2004, Section 512 of the Merchant Marine Act,
1936, has been amended by Section 3532(b) of Public Law 108-136,
approved November 24, 2003 (117 STAT. 1818), to read as follows:
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SEC. 512. LIMITATION ON RESTRICTIONS (46 App.

U.S.C. 1162 (2003)

() Except as provided in subsection (b), notwithstanding any
other provision of law or contract, al restrictions and requirements
under sections 503, 506, and 802 applicable to aliner vessel con-
structed, reconstructed, or reconditioned with the aid of construction-
differential subsidy shall terminate upon the expiration of the 25-year
period beginning on the date of the original delivery of the vessel
from the shipyard.

(b)(1) Except as provided in paragraph (2), the restrictions and
requirements of section 506 shall terminate upon the expiration of
the 20-year period beginning on the date of the origina delivery of
the vessel from the shipyard for operation of a vessel in any domes-
tic trade in which it has operated at any time since 1996.

(2) Paragraph (1) shall not affect any requirement to make
payments under section 506.

* * * % % * *
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TITLE VI-VESSEL OPERATING
ASSISTANCE PROGRAM &

SUBTITLE A-OPERATING DIFFERENTIAL
SUBSIDY PROGRAM®

SEC. 601. SUBSIDY AUTHORIZED FOR OPERATION OF
VESSELS IN FOREIGN TRADE OR IN OFF-SEASON
CRUISES (46 App. U.S.C. 1171 (2003)).

(a) Application for subsidy; conditions precedent to granting. The
Secretary of Transportation is authorized and directed to consider the appli-
cation of any citizen of the United States for financial aid in the operation
of avessal or vessels, which are to be used in an essentia service in the
foreign commerce of the United States or in such service and in cruises
authorized under section 613 of thistitle. Inthistitle VI the term “essential
service” means the operation of avessel on a service, route, or line
described in section 211(a) or in bulk cargo carrying service described in
section 211(b). No such application shall be approved by the Secretary of
Transportation unless he determines that (1) the operation of such vessel or
vesselsin an essential serviceis required to meet foreign-flag competition
and to promote the foreign commerce of the United States except to the

" Title VI - Vessel Operating Assistance Programs consists of three Subtitles:
Subtitle A - Operating-differential Subsidy Program; Subtitle B - Maritime Security
Fleet; and Subtitle C - Maritime Security Fleet.

Title VI of the Merchant Marine Act, 1936, as amended (Title V1), provides for the
Operating-differential Subsidy Program.

Title VI was amended by Section 2 of Public Law 104-239, approved October 8,
1996 (110 STAT. 3118). the Maritime Security Act of 1996, to designate the existing
Title VI as Subtitle A - Operating-Differential Subsidy Program (Subtitle A), and by
adding a new Subtitle B - Maritime Security Fleet Program (Subtitle B). Subtitle B
generally replaced Subtitle A. Subtitle A was not repealed.

Section 3531 of Public Law 108-136, approved November 24, 2003 (117 STAT.
1803), the National Defense Authorization Act for Fiscal Year 2004, enacted a new
Subtitle C - Maritime Security Fleet of the Maritime Security Act of 2003 (Subtitle C)
to replace Subtitle B. Subtitle C is not part of Title VI of the Merchant Marine Act,
1936; see 46 U.S.C. 53101. Subtitle B was repealed by section 3534(a)(1) of Public
Law 108-136 (117 STAT. 1818). Section 3537(b) of Public Law 108-136 (117 STAT.
1820), provides that this repeal is effective October 1, 2005. Section 3537 of Public
Law 108-136 (117 STAT. 1819), also provides that, other than Sections 3533 and 3535,
Subtitle C shall take effect on October 1, 2004. Sections 3533 and 3535 are effective
upon the date of enactment, November 24, 2003. Asaresult, Subtitle B is repealed on
October 1, 2005, and the major operative provisions of Subtitle C do not become effec-
tive until that date.

” Throughout Subtitle A of Title VI of the Merchant Marine Act, 1936, the term "cit-
izen of the United States" is defined as provided in footnote 1, page 1 supra.
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extent such vessels are to be operated on cruises authorized under section
613 of thistitle, and that such vessel or vessels were built in the United
States, or have been documented under the laws of the United States not
later than February 1, 1928, or actually ordered and under construction for
the account of citizens of the United States prior to such date; (2) the appli-
cant owns or leases, or can and will build or purchase or lease, avessel or
vessels of the size, type, speed, and number, and with the proper equipment
required to enable him to operate in an essential service, in such manner as
may be necessary to meet competitive conditions, and to promote foreign
commerce; (3) the applicant possesses the ahility, experience, financia
resources, and other qualifications necessary to enable him to conduct the
proposed operations of the vessel or vessels as to meet competitive condi-
tions and promote foreign commerce; (4) the granting of the aid applied for
is necessary to place the proposed operations of the vessel or vesselson a
parity with those of foreign competitors, and is reasonably calculated to
carry out effectively the purposes and policy of this Act. To the extent the
application covers cruises, as authorized under section 613 of thistitle, the
Secretary of Transportation may make the portion of this last determination
relating to parity on the basis that any foreign flag cruise from the United
States competes with any American flag cruise from the United States.

(b) Statementsasto financial interests to accompany application;
penalty for false statements. Every application for an operating-differ-
ential subsidy under the provisions of thistitle shall be accompanied by
statements disclosing the names of all persons having any pecuniary
interest, direct or indirect, in such application, or in the ownership or
use of the vessel or vessels, routes, or lines covered thereby, and the
nature and extent of any such interest, together with such financial and
other statements as may be required by the Secretary of Transportation.
All such statements shall be under oath or affirmation and in such form
as the Secretary of Transportation shall prescribe. Any person who, in
an application for financial aid under thistitle or in any statement
required to be filed therewith, willfully makes any untrue statement of a
material fact, shall be guilty of misdemeanor.

SEC. 602. DETERMINATIONS OF NECESSITY OF SUB-
SIDY TO MEET COMPETITION (46 App. U.SC. 1172
(2003)). Except with respect to cruises authorized under section 613 of
thistitle, no contract for an operating-differential subsidy shall be made
by the Secretary of Transportation for the operation of avessel or ves-
sels to meet foreign competition, except direct foreign-flag competition,
until and unless the Secretary of Transportation, after a full and com-
plete investigation and hearing, shall determine that an operating-differ-
ential subsidy is necessary to meet competition of foreign-flag ships.
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SEC. 603. CONTRACTSFOR PAYMENT OF SUBSIDY
(46 App. U.S.C. 1173 (2003)).

(@) Authorization of contracts. If the Secretary of Transportation
approves the application, he may enter into a contract with the applicant
for the payment of an operating- differential subsidy determined in
accordance with the provisions of subsection (b) of this section, for the
operation of such vessel or vesselsin an essential service and in cruises
authorized under section 613 of this title for a period not exceeding
twenty years, and subject to such reasonable terms and conditions, con-
sistent with this Act, as the Secretary of Transportation shall requireto
effectuate the purposes and policy of this Act, including a performance
bond with approved sureties, if such bond is required by the Secretary
of Transportation.

(b) Amount of subsidy. Such contract shall provide, except as the par-
ties should agree upon alesser amount, that the amount of the operating-
differential subsidy for the operation of vesselsin an essential service shall
equal the excess of the subsidizable wage costs of the United States offi-
cers and crews, the fair and reasonable cost of insurance, subsistence of
officers and crews on passenger vessels, as defined in section 613 of this
Act, maintenance, and repairs not compensated by insurance, incurred in
the operation under United States registry of the vessel or vessels covered
by the contract, over the estimated fair and reasonable cost of the same
items of expense (after deducting therefrom any estimated increase in such
items necessitated by features incorporated pursuant to the provisions of
section 501(b)) if such vessal or vessels were operated under the registry
of aforeign country whose vessels are substantial competitors of the ves-
sel or vessals covered by the contract: Provided, however, That the
Secretary of Transportation may, with respect to any vessel in an essential
bulk cargo carrying service as described in section 211(b), pay, in lieu of
the operating-differential subsidy provided by this subsection (b), such
sums as he shall determine to be necessary to make the cost of operating
such vessel competitive with the cost of operating similar vessels under
the registry of aforeign country. For any period during which a vessel
cruises as authorized by section 613 of this Act, operating-differential sub-
sidy shall be computed as though the vessel were operating on the essen-
tial service to which the vessdl is assigned: Provided, however, That if the
cruise vessel calls at aport or ports outside of its assigned service, but
which is served with passenger vessels (as defined in section 613 of this
Act) by another subsidized operator at an operating-differential subsidy
rate for wages lower than the cruise vessel has on its assigned essential
service, the operating-differential subsidy rates for each of the subsidizable
items for each day (a fraction of a day to count as a day) that the vessel
stops at such port shall be at the respective rates applicable to the subsi-
dized operator regularly serving the area.
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(c) “ Collective bargaining costs’, “base period costs’, “ base
period”, and “subsidizable wage costs of United States officers and
crews’ defined; determination of collective bargaining costs and
establishment of new base periods; wage change index..

(1) When used in this section—

(A) Theterm “collective bargaining costs’ means the annual cost,
calculated on the basis of the per diem rate of expense as of any date,
of all items of expense required of the applicant through collective
bargaining or other agreement, covering the employ of United States
officers and crew of avessel, including payments required by law to
assure old-age pensions, unemployment benefits, or similar benefits
and taxes or other governmental assessments on crew payrolls, but
excluding subsistence of officers and crews on vessels other than
passenger vessels as defined in section 613 of this Act and costs
relating to:

() the officers or members of the crew that the Secretary of
Transportation has found, prior to the award of a contract for the
construction or reconstruction of a vessel, to be unnecessary for the
efficient and economical operation of such vessel: Provided, That
the Secretary of Transportation shall afford representatives of the
collective-bargaining unit or units responsible for the manning of
the vessel an opportunity to comment on such finding prior to the
effective date of such finding: And provided further, That in deter-
mining whether officers or members of the crew are necessary for
the efficient and economical operation of such vessel, the Secretary
of Transportation shall give due consideration to, but shall not be
bound by, wage and manning scales and working conditions
required by a bona fide collective-bargaining agreement, or

(i) those officers or members of the crew that the Secretary of
Transportation has found, prior to ninety days following the date of
enactment of this subsection, to be unnecessary for the efficient and
economical operation of the vessel.

(B) The term “base period costs’ means for the base period begin-
ning July 1, 1970, and ending June 30, 1971, the collective-bargaining
costs as of January 1, 1971, less all other items of cost that have been
disallowed by the Secretary of Transportation prior to ninety days fol-
lowing the date of enactment of this subsection, and not already
excluded from collective-bargaining costs under subparagraph (A)(i)
or (A)(ii) of this subsection. In any subsequent base period the term
“base period costs’ means the average of the subsidizable wage cost
of United States officers and crews for the preceding annual period
ending June 30 (calculated without regard to the limitation of the last
sentence of paragraph (D) of this subdivision but increased or
decreased by the increase or decrease in the index described in subdi-
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vision (3) of this subsection from January 1 of such annual period to
January 1 of the base period), and the collective-bargaining costs as of
January 1 of the base period: Provided, That in no event shall the base
period costs be such that the difference between the base period cost
and the collective- bargaining costs as of January 1 of any base period
subsequent to the first base period exceeds five-fourths of 1 per cen-
tum of the collective-bargaining costs as of such January 1 multiplied
by the number of years that have elapsed since the most recent base
period

(C) Theterm “base period” means any annual period beginning July
1, and ending June 30 with respect to which a base period cost is
established.

(D) The term “subsidizable wage costs of United States officers and
crews’ in any period other than a base period means the most recent
base period costs increased or decreased by the increase or decrease
from January 1 of such base period to January 1 of such period in the
index described in subdivision (3) hereof, and with respect to a base
period means the base period cost. The subsidizable wage costs of
United States officers and crews in any period other than a base
period shall not be less than 90 per centum of the collective-bargain-
ing costs as of January 1 of such period nor greater than 110 per cen-
tum of such collective-bargaining costs.

(2) The Secretary of Transportation shall determine the collective-
bargaining costs on ships in subsidized operation as of January 1, 1971,
and as of each January 1 thereafter, and shall as of intervals of not less
than two years nor more than four years, establish a new base period
cost, except that the Secretary shall not establish a new base period
unless he announces his intention to do so prior to the December 31 that
would be included in the new base period.

(3) The Bureau of Labor Statistics shall compile the index referred to
in subdivision (1). Such index shall consist of the average annual
change in wages and benefits placed into effect for employees covered
by collective-bargaining agreements with equal weight to be given to
changes affecting employees in the transportation industry (excluding
the offshore maritime industry) and to changes affecting employeesin
private nonagricultural industries other than transportation. Such index
shall be based on the materials regularly used by the Bureau of Labor
Statistics in compiling its regularly published statistical series on wage
and benefit changes arrived at through collective bargaining. Such
materials shall remain confidential and not be subject to disclosure.

(d) Foreign wage computation; foreign manning. Each foreign
wage cost computation shall be made after an opportunity is given to
the contractor to submit in writing and in timely fashion al relevant
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data within his possession. In making the computation, the Secretary
shall consider all relevant matter so presented and all foreign wage cost
data collected at his request or on his behalf. Such foreign cost data
shall be made available to an interested contractor, unless the Secretary
shall find that disclosure of the data will prevent him from obtaining
such data in the future. In determining foreign manning for purposes of
this section, the foreign manning determined for any ship type with
respect to any base period shall not be redetermined until the beginning
of a new base period.

(e) Monthly payment of wage subsidy; proceduresfor calculation
and payment of subsidy on certain expenses. The wage subsidy shall
be payable monthly for the voyages completed during the month, upon
the contractor’s certification that the subsidized vessels werein
authorized service during the month. The Secretary of Transportation
shall prescribe procedures for the calculation and payment of subsidy on
items of expense which are included in “collective- bargaining costs’ but
are not included in the daily rate because they are unpredictably timed.

(f) Monthly percentage payment of other than wage subsidy;
security for refund of overpayments; payment of remainder after
audit of voyage accounts. Ninety percent of the amount of the insur-
ance and maintenance and repair and subsistence of officers and crews
subsidy shall be payable monthly for the voyages completed during the
month on the basis of the subsidy estimated to have accrued with respect
to such voyages. Any such payment shall be made only after there has
been furnished to the Secretary of Transportation such security as he
deems to be reasonable and necessary to assure refund of any overpay-
ment. The contractor and the Secretary of Transportation shall audit the
voyage accounts as soon as practicable after such payment. The remain-
ing 10 percent of such subsidy shall be payable after such audit.

SEC. 604. ADDITIONAL SUBSIDY; WHEN AUTHORIZED
(46 App. U.S.C. 1174 (2003)). If in the case of any particular for-
eign-trade route the Secretary of Transportation shall find after consulta-
tion with the Secretary of State, that the subsidy provided for in thistitle
isin any respect inadequate to offset the effect of governmental aid paid
to foreign competitors, he may grant such additional subsidy as he
determines to be necessary for that purpose.

SEC. 605. VESSELS EXCLUDED FROM SUBSIDY (46
App. U.S.C. 1175 (2003)).

() Vessels engaged in coastwise or inter coastal trade; vesselson
inland waterways. No operating-differential subsidy shall be paid for
the operation of any vessel on avoyage on which it engages in coast-
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wise or intercoastal trade: Provided, however, That such subsidy may be
paid on a round-the-world voyage or a round voyage from the west
coast of the United States to a European port or ports or a round voyage
from the Atlantic coast to the Orient which includes intercoastal ports of
the United States or a voyage in foreign trade on which the vessel may
stop at the State of Hawaii, or an island possession or island territory of
the United States, and if the subsidized vessel earns any gross revenue
on the carriage of mail, passengers, or cargo by reason of such coastal
or intercoastal trade the subsidy payment for the entire voyage shall be
reduced by an amount which bears the same ratio to the subsidy other-
wise payable as such gross revenue bears to the gross revenue derived
from the entire voyage. No vessel operating on the inland waterways of
the United States shall be considered for the purposes of this Act to be
operating in foreign trade.

(b) Limitation on paymentsfor older vessels. No operating-differ-
ential subsidy shall be paid for the operation of a vessel after the
calendar year the vessel becomes 25 years of age, unless the Secretary
of Transportation has determined, before the date of enactment of the
Maritime Security Act of 1996, that it isin the public interest to grant
such financial aid for the operation of such vessel.

(c) Vesselsto be operated in an essential service served by citizens
of the United States. No contract shall be made under this title with
respect to avessel to be operated in an essential service served by citi-
zens of the United States which would be in addition to the existing ser-
vice, or services, unless the Secretary of Transportation shall determine
after proper hearing of all parties that the service aready provided by
vessels of United States registry is inadequate, and that in the accom-
plishment of the purposes and policy of this Act additional vessels
should be operated thereon; and no contract shall be made with respect
to avesseal operated or to be operated in an essential service served by
two or more citizens of the United States with vessels of United States
registry, if the Secretary of Transportation shall determine the effect of
such a contract would be to give undue advantage or be unduly prejudi-
cial, as between citizens of the United States, in the operation of vessels
in such essential service, unless following public hearing, due notice of
which shall be given to each operator serving such essential service, the
Secretary of Transportation shall find that it is necessary to enter into
such contract in order to provide adequate service by vessels of United
States registry. The Secretary of Transportation, in determining for the
purposes of this section whether services are competitive, shall take into

¥ The Maritime Security Act of 1996, was enacted on October 8, 1996.

57



consideration the type, size, and speed of the vessels employed, whether
passenger or cargo, or combination passenger and cargo, vessels, the
ports or ranges between which they run, the character of cargo carried,
and such other facts as he may deem proper.

SEC. 606. READJUSTMENTS, CHANGE IN SERVICE,
WITHDRAWAL FROM SERVICE; PAYMENT OF EXCESS
PROFITS; WAGES, ETC.; AMERICAN MATERIALS (46
App. U.S.C. 1176 (2003)). Every contract for an operating-differ-
ential subsidy under thistitle shall provide (1) that the amount of the
future payments to the contractor shall be subject to review and read-
justment from time to time, but not more frequently than once a year, at
the instance of the Secretary of Transportation or of the contractor. If
any such readjustment cannot be reached by mutual agreement, the
Secretary of Transportation, on his own motion or on the application of
the contractor, shall, after a proper hearing, determine the facts and
make such readjustment in the amount of such future payments as he
may determine to be fair and reasonable and in the public interest. The
testimony in every such proceeding shall be reduced to writing and filed
in the office of the Secretary of Transportation. His decision shall be
based upon and governed by the changes which may have occurred
since the date of the said contract, with respect to the items theretofore
considered and on which such contract was based, and other conditions
affecting shipping, and shall be promulgated in aformal order, which
shall be accompanied by areport in writing in which the Secretary of
Transportation shall state his findings of fact; (2) that the compensation
to be paid under it shall be reduced, under such terms and in such
amounts as the Secretary of Transportation shall determine, for any peri-
ods in which the vessel or vessels are laid up; (3) that if the Secretary of
Transportation shall determine that a change in an essential service,
which is receiving an operating-differential subsidy under thistitle, is
necessary in the accomplishment of the purposes of this Act, he may
make such change upon such readjustment of payments to the contrac-
tor as shall be arrived at by the method prescribed in clause (1) of these
conditions; (4) that if at any time the contractor receiving an operating-
differential subsidy claims that he cannot maintain and operate his ves-
sels in such an essential service, with a reasonable profit upon his
investment, and applies to the Secretary of Transportation for a modifi -
cation or rescission of his contract to maintain such essential service,
and the Secretary of Transportation determines that such claim is
proved, the Secretary of Transportation shall modify or rescind such
contract and permit the contractor to withdraw such vessels from such
essential service, upon a date fixed by the Secretary of Transportation,
and upon the date of such withdrawal the further payment of the operat-
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ing-differential subsidy shall cease and the contractor be discharged
from any further obligation under such contract; (5) that the contractor
shall conduct his operations with respect to essential service, and any
services authorized under section 613 of thistitle, covered by his con-
tract in an economical and efficient manner; and (6) that whenever prac-
ticable, an operator who receives subsidy with respect to subsistence of
officers and crews shall use as such subsistence items only articles,
materials, and supplies of the growth, production, and manufacture of
the United States, as defined in section 505 herein, except when it is
necessary to purchase supplies outside the United States to enable such
vessel to continue and complete her voyage, and an operator who
receives subsidy with respect to repairs shall perform such repairs with-
in any of the United States or the Commonwealth of Puerto Rico,
except in an emergency.

SEC. 607. CAPITAL CONSTRUCTION FUND (46 App.
U.S.C. 1177 (2003)).%

(&) Agreement rules; persons eligible; replacement, additional, or
reconstructed vesselsfor prescribed trade and fishery operations;
amount of deposits, annual limitation; conditions and requirements
for depositsand withdrawals. Any citizen of the United States own-
ing or leasing one or more eligible vessels (as defined in subsection
(k)(1)) may enter into an agreement with the Secretary under, and as
provided in, this section to establish a capital construction fund (here-
inafter in this section referred to as the “fund”) with respect to any or all
of such vessels. Any agreement entered into under this section shall be
for the purpose of providing replacement vessels, additional vessels, or
reconstructed vessels, built in the United States and documented under
the laws of the United States for operation in the United States foreign,
Great Lakes, or noncontiguous domestic trade or in the fisheries of the
United States and shall provide for the deposit in the fund of the
amounts agreed upon as necessary or appropriate to provide for quali-
fied withdrawals under subsection (f). The deposits in the fund, and al
withdrawal s from the fund, whether qualified or nonqualified, shall be
subject to such conditions and requirements as the Secretary may by
regulations prescribe or are set forth in such agreement; except that the
Secretary may not require any person to deposit in the fund for any tax-
able year more than 50 percent of that portion of such person’s taxable

% Section 261 of Public Law 99-514, approved October 22, 1986 (100 STAT. 2085),
the Tax Reform Act of 1986, coordinated the application of the Internal Revenue Code
of 1986 (Code) with the Capital Construction Fund program. Section 261 of Public Law
99-514 amended section 26(b)(2) of the Code and section 607 of the Merchant Marine
Act, 1936, and added a new section 7518 to Chapter 77 of the Code. These amendments
apply to taxable years beginning after December 31, 1986.
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income for such year (computed in the manner provided in subsection
(b)(1)(A)) which is attributable to the operation of the agreement
vessals.

(b) Ceiling on deposits; lessees; “ agreement vessel” defined.
(1) The amount deposited under subsection (a) in the fund for any
taxable year shall not exceed the sum of;

(A) that portion of the taxable income of the owner or lessee for
such year (computed as provided in chapter 1 of the Internal Revenue
Code of 1954 but without regard to the carryback of any net operat-
ing loss or net capital lossand without regard to this section) which
is attributabl e to the operation of the agreement vesselsin the foreign
or domestic commerce of the United States or in the fisheries of the
United States,

(B) the amount allowable as a deduction under section 167 of the
Internal Revenue Code of 1954 for such year with respect to the
agreement vessels,

(C) if thetransaction is not taken into account for purposes of sub-
paragraph (A), the net proceeds (as defined in joint regulations) from
(i) the sale or other disposition of any agreement vessel, or (ii) insur-
ance or indemnity attributable to any agreement vessel, and

(D) the receipts from the investment or reinvestment of amounts
held in such fund.

(2) Inthe case of alessee, the maximum amount which may be
deposited with respect to an agreement vessel by reason of paragraph
(1)(B) for any period shall be reduced by any amount which, under an
agreement entered into under this section, the owner is required or per-
mitted to deposit for such period with respect to such vessel by reason

of paragraph (1)(B).

(3) For purposes of paragraph (1), the term “agreement vessel”
includes barges and containers which are part of the complement of
such vessel and which are provided for in the agreement.

(c) Investment requirements; depositories; fiduciary require-
ments; interest-bearing securities; stock: percentage for domestic
issues, listing and registration, prudent acquisitions, value and per -
centage equilibrium, and treatment of preferred issues. Amountsin
any fund established under this section shall be kept in the depository or
depositories specified in the agreement and shall be subject to such
trustee and other fiduciary requirements as may be specified by the
Secretary. They may be invested only in interest-bearing securities
approved by the Secretary; except that, if the Secretary consents thereto,
an agreed percentage (not in excess of 60 percent) of the assets of the
fund may be invested in the stock of domestic corporations. Such stock
must be currently fully listed and registered on an exchange registered
with the Securities and Exchange Commission as a national securities
exchange, and must be stock which would be acquired by prudent men
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of discretion and intelligence in such matters who are seeking a reason-
able income and the preservation of their capital. If at any time the fair
market value of the stock in the fund is more than the agreed percentage
of the assets in the fund, any subsequent investment of amounts deposit-
ed in the fund, and any subsequent withdrawal from the fund, shall be
made in such away as to tend to restore the fund to a situation in which
the fair market value of the stock does not exceed such agreed percent-
age. For purposes of this subsection, if the common stock of a corpora-
tion meets the requirements of this subsection and if the preferred stock
of such corporation would meet such requirements but for the fact that
it cannot be listed and registered as required because it is nonvoting
stock, such preferred stock shall be treated as meeting the requirements
of this subsection.

(d) Nontaxability of deposits; eligible deposits.
(1) For purposes of the Internal Revenue Code of 1954—

(A) taxable income (determined without regard to this section and
section 7518 of such Code) for the taxable year shall be reduced by an
amount equal to the amount deposited for the taxable year out of
amounts referred to in subsection (b)(1)(A),

(B) gain from atransaction referred to in subsection (b)(1)(C) shall
not be taken into account if an amount equal to the net proceeds (as
defined in joint regulations) from such transaction is deposited in the
fund,

(C) the earnings (including gains and losses) from the investment
and reinvestment of amounts held in the fund shall not be taken into
account,

(D) the earnings and profits of any corporation (within the meaning
of section 316 of such Code) shall be determined without regard to
this section and section 7518 of such Code, and

(E) in applying the tax imposed by section 531 of such Code (relat-
ing to the accumulated earnings tax), amounts while held in the fund
shall not be taken into account.

(2) Paragraph (1) shall apply with respect to any amount only if such
amount is deposited in the fund pursuant to the agreement and not later
than the time provided in joint regulations.

(e) Accountswithin fund: capital account, capital gain account,
and ordinary income account; limitation on capital losses. For pur-
poses of this section—

(1) Within the fund established pursuant to this section three accounts
shall be maintained:

(A) the capital account,
(B) the capital gain account, and
(C) the ordinary income account.
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(2) The capital account shall consist of—

(A) amounts referred to in subsection (b)(1)(B),

(B) amounts referred to in subsection (b)(1)(C) other than that por-
tion thereof which represents gain not taken into account by reason of
subsection (d)(1)(B),

(C) the percentage applicable under section 243(a)(1) of the
Internal Revenue Code of 1986 of any dividend received by the fund
with respect to which the person maintaining the fund would (but for
subsection (d)(1)(C)) be allowed a deduction under section 243 of the
Internal Revenue Code of 1954, and

(D) interest income exempt from taxation under section 103 of
such Code.

(3) The capital gain account shall consist of —

(A) amounts representing capital gains on assets held for more
than 6 months and referred to in subsection (b)(1)(C) or (b)(1)(D)
reduced by

(B) amounts representing capital |osses on assets held in the fund
for more than 6 months.

(4) The ordinary income account shall consist of—

(A) amounts referred to in subsection (b)(1)(A),

(B) (i) amounts representing capital gains on assets held for 6
months or less and referred to in subsection (b)(1)(C) or (b)(1)(D),
reduced by—

(if) amounts representing capital losses on assets held in the fund
for 6 months or less,

(C) interest (not including any tax-exempt interest referred to in para-
graph (2)(D)) and other ordinary income (not including any dividend
referred to in subparagraph (E)) received on assets held in the fund,

(D) ordinary income from a transaction described in subsection
(b)(1)(C), and

(E) the portion of any dividend referred to in paragraph (2)(C) not
taken into account under such paragraph.

(5) Except on termination of afund, capital losses referred to in para-
graph (3)(B) or in paragraph (4)(B)(ii) shall be allowed only as an offset
to gainsreferred to in paragraph (3)(A) or (4)(B)(i), respectively.

(f) Purposes of qualified withdrawals; nonqualified withdrawal

treatment for nonfulfillment of substantial obligations.

(1) A qualified withdrawal from the fund is one made in accordance
with the terms of the agreement but only if it isfor:

(A) the acquisition, construction, or reconstruction of a qualified
vessdl,

62



(B) the acquisition, construction, or reconstruction of barges and
containers which are part of the complement of a qualified vessel, or

(C) the payment of the principal on indebtedness incurred in con-
nection with the acquisition, construction or reconstruction of a quali-
fied vessel or a barge or container which is part of the complement of
aqualified vessel.

Except to the extent provided in regulations prescribed by the
Secretary subparagraph (B), and so much of subparagraph (C) as relates
only to barges and containers, shall apply only with respect to barges
and containers constructed in the United States.

(2) Under joint regulations, if the Secretary determines that any sub-
stantia obligation under or any agreement is not being fulfilled, he may,
after notice and opportunity for hearing to the person maintaining the
fund, treat the entire fund or any portion thereof as an amount with-
drawn from the fund in a nonqualified withdrawal.

(g) Tax treatment of qualified withdrawals; basis reduction.
(1) Any qualified withdrawal from afund shall be treated—
(A) first as made out of the capital account,
(B) second as made out of the capital gain account, and
(C) third as made out of the ordinary income account.

(2) If any portion of a qualified withdrawal for avessel, barge, or
container is made out of the ordinary income account, the basis of such
vessel, barge, or container shall be reduced by an amount equal to such
portion.

(3) If any portion of a qualified withdrawal for a vessel, barge, or
container is made out of the capital gain account, the basis of such ves-
sel, barge, or container shall be reduced by an amount equal to such
portion.

(4) If any portion of a qualified withdrawal to pay the principal on
any indebtedness is made out of the ordinary income account or the
capital gain account, then an amount equal to the aggregate reduction
which would be required by paragraphs (2) and (3) if this were a quali-
fied withdrawal for a purpose described in such paragraphs shall be
applied, in the order provided in joint regulations, to reduce the basis of
vessels, barges, and containers owned by the person maintaining the
fund. Any amount of awithdrawal remaining after the application of
the preceding sentence shall be treated as a nonqualified withdrawal.

(5) If any property the basis of which was reduced under paragraph
(2), (3), or (4) isdisposed of, any gain realized on such disposition, to
the extent it does not exceed the aggregate reduction in the basis of such
property under such paragraphs, shall be treated as an amount referred
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to in subsection (h)(3)(A) which was withdrawn on the date of such dis-
position. Subject to such conditions and requirements as may be pro-
vided in joint regulations, the preceding sentence shall not apply to a
disposition where there is a redeposit in an amount determined under
joint regulations which will, insofar as practicable, restore the fund to
the position it was in before the withdrawal.

(h) Tax treatment of nonqualified withdrawals, FIFO and LIFO
bases; interest rate.

(1) Except as provided in subsection (i), any withdrawal from a fund
which is not a qualified withdrawal shall be treated as a nonqualified
withdrawal .

(2) Any nonqualified withdrawal from afund shall be treated—
(A) first as made out of the ordinary income account,
(B) second as made out of the capital gain account, and
(C) third as made out of the capital account.

For purposes of this section, items withdrawn from any account shall
be treated as withdrawn on a first-in-first-out basis; except that (i) any
nonqualified withdrawal for research, development, and design expens-
es incident to new and advanced ship design, machinery and equipment,
and (ii) any amount treated as a honqualified withdrawal under the sec-
ond sentence of subsection (g)(4), shall be treated as withdrawn on a
last-in-first-out basis.

(3) For purposes of the Internal Revenue Code of 1954—

(A) any amount referred to in paragraph (2)(A) shall be included in
income as an item of ordinary income for the taxable year in which
the withdrawal is made,

(B) any amount referred to in paragraph (2)(B) shall be included in
income for the taxable year in which the withdrawal is made as an
item of gain realized during such year from the disposition of an asset
held for more than 6 months, and

(C) for the period on or before the last date prescribed for payment
of tax for the taxable year in which this withdrawal is made—

() no interest shall be payable under section 6601 of such Code
and no addition to the tax shall be payable under section 6651 of
such Code,

(ii) interest on the amount of the additional tax attributable to any
item referred to in subparagraph (A) or (B) shall be paid at the
applicable rate (as defined in paragraph (4)) from the last date pre-
scribed for payment of the tax for the taxable year for which such
item was deposited in the fund, and

(iii) no interest shall be payable on amounts referred to in clauses
(i) and (ii) of paragraph (2) or in the case of any nonqualified with-
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drawal arising from the application of the recapture provision of
section 606(5) of the Merchant Marine Act of 1936 asin effect on
December 31, 1969.

(4) For purposes of paragraph (3)(C)(ii), the applicable rate of inter-
est for any nonqualified withdrawal—

(A) madein ataxable year beginning in 1970 or 1971 is 8 percent,
or

(B) made in ataxable year beginning after 1971, shall be deter-
mined and published jointly by the Secretary of the Treasury and the
Secretary and shall bear a relationship to 8 percent which the
Secretaries determine under joint regulations to be comparable to the
relationship which the money rates and investment yields for the cal-
endar year immediately preceding the beginning of the taxable year bear
to the money rates and investment yields for the calendar year 1970.

(5) Amount not withdrawn from fund after 25 years from deposit
taxed as nonqualified withdrawal.

(A) Ingeneral. The applicable percentage of any amount which
remains in a capital construction fund at the close of the 26th, 27th,
28th, 29th, or 30th taxable year following the taxable year for which
such amount was deposited shall be treated as a nonqualifed with-
drawal in accordance with the following table:

If the amount remains in the The applicable
fund at the close of the— percentage is—
26thtaxableyear ............................. 20 percent
27thtaxableyear ....... ... ... .. . i 40 percent
28thtaxableyear ......... ... ... .. i, 60 percent
29thtaxableyear ............... ... ... ... ..... 80 percent
30thtaxableyear ........................... 100 percent.

(B) Earningstreated asdeposits. The earnings of any capital
construction fund for any taxable year (other than net gains) shall be
treated for purposes of this paragraph as an amount deposited for such
taxable year.

(C) Amounts committed treated aswithdrawn. For purposes of
subparagraph (A), an amount shall not be treated as remaining in a
capital construction fund at the close of any taxable year to the extent
there is a binding contract at the close of such year for a qualified
withdrawal of such amount with respect to an identified item for
which such withdrawal may be made.

(D) Authority to treat excess funds as withdrawn. If the
Secretary determines that the balance in any capital construction fund
exceeds the amount which is appropriate to meet the vessel construc-
tion program objectives of the person who established such fund, the
amount of such excess shall be treated as a nonqualified withdrawal
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under subparagraph (A) unless such person devel ops appropriate pro-
gram objectives within 3 years to dissipate such excess.

(E) Amountsin fund on January 1, 1987. For purposes of this
paragraph, al amounts in a capital construction fund on January 1,
1987, shall be treated as deposited in such fund on such date.

(6) Nonqualified withdrawalstaxed at highest marginal rate.

(A) In general. In the case of any taxable year for which thereis a
nonqualified withdrawal (including any amount so treated under para-
graph (5)), the tax imposed by chapter 1 of the Internal Revenue Code
of 1986 shall be determined— (i) by excluding such withdrawal from
grossincome, and (ii) by increasing the tax imposed by chapter 1 of
such Code by the product of the amount of such withdrawal and the
highest rate of tax specified in section 1 (section 11 in the case of a
corporation) of such Code.

With respect to the portion of any nonqualified withdrawal made out
of the capital gain account during a taxable year to which section 1(h)
or 1201(a) of such Code applies, the rate of tax taken into account under
the preceding sentence shall not exceed 15 percent (34 percent in the
case of a corporation).

(B) Tax benefit rule. If any portion of a nonqualified withdrawal is
properly attributable to deposits (other than earnings on deposits)
made by the taxpayer in any taxable year which did not reduce the
taxpayer’s liability for tax under chapter 1 for any taxable year pre-
ceding the taxable year in which such withdrawa occurs—

(i) such portion shall not be taken into account under subpara
graph (A), and
(i) an amount equal to such portion shall be treated as allowed as

a deduction under section 172 of such Code for the taxable year in

which such withdrawal occurs.

(i) Corporatereorganizations and partnership changes. Under
joint regulations—

(1) atransfer of afund from one person to another person in atrans-
action to which section 381 of the Internal Revenue Code of 1954
applies may be treated as if such transaction did not constitute a non-
qualified withdrawal, and

2 Section 301(a)(2)(E) of Public Law 108-27, approved May 28, 2003 (117 STAT.
758), the Jobs and Growth Tax Relief Reconciliation Act of 2003, amended Section
607(h)(6)(A) of the Merchant Marine Act, 1936, to reduce from 20 to 15 percent the
amount of tax in that provision. Section 303 of Public Law 108-27 (117 STAT. 764)
provides: "All provisions of, and amendments made by, this title shall not apply to tax-
able years beginning after December 31, 2008, and the Internal Revenue Code of 1986
shall be applied and administered to such years as if such provisions and amendments
had never been enacted.”
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(2) asimilar rule shall be applied in the case of a continuation of a
partnership (within the meaning of subchapter K of such Code.

(i) Treatment of existing funds; relation of old to new fund.

(1) Any person who was maintaining a fund or funds (hereinafter in
this subsection referred to as “old fund”) under this section (as in effect
before the enactment of this subsection) may elect to continue such old
fund but—

(A) may not hold moneys in the old fund beyond the expiration
date provided in the agreement under which such old fund is main-
tained (determined without regard to any extension or renewal
entered into after April 14, 1970),

(B) may not simultaneously maintain such old fund and a new
fund established under this section, and

(C) if he entersinto an agreement under this section to establish a
new fund, may agree to the extension of such agreement to some or
all of the amounts in the old fund.

(2) In the case of any extension of an agreement pursuant to para-
graph (1)(C), each item in the old fund to be transferred shall be trans-
ferred in a nontaxable transaction to the appropriate account in the new
fund established under this section. For purposes of subsection
(h)(3)(C), the date of the deposit of any item so transferred shall be July
1, 1971, or the date of the deposit in the old fund, whichever is the later.

(k) Definitions.? For the purposes of this section—
(1) The term “eligible vessel” means any vessel—

(A) constructed in the United States and, if reconstructed, recon-
structed in the United States,

(B) documented under the laws of the United States, and

(C) operated in the foreign or domestic commerce of the United
States or in the fisheries of the United States.

Any vessel which (i) was constructed outside of the United States but
documented under the laws of the United States on April 15, 1970, or (ii)
constructed outside the United States for use in the United States foreign
trade pursuant to a contract entered into before April 15, 1970, shall be
treated as satisfying the requirements of subparagraph (A) of this para-
graph and the requirements of subparagraph (A) of paragraph (2).

2 Note 46 App. U.S.C. 1177-1, provides: "In addition to any other vessel which may
be deemed an ‘€eligible vessel’and a 'qualified vessel' under section 607 of the Merchant
Marine Act, 1936(46 U.S.C. 1177), acommercia fishing vessel under five net tons but
not under two net tons—(1) which is constructed in the United States and, if reconstruct-
ed, is reconstructed in the United States; (2) which is owned by a citizen of the United
States; (3) which has a home port in the United States; and(4) which is operated in the
commercial fisheries of the United States, shall be considered to be an ‘eligible vessel’
and a ‘qualified vessel’for the purposes of such section 607."
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(2) The term “qualified vessel” means any vessel—

(A) constructed in the United States and, if reconstructed, recon-
structed in the United States,

(B) documented under the laws of the United States, and

(C) which the person maintaining the fund agrees with the Secretary
will be operated in the United States foreign, Great Lakes, or noncon-
tiguous domestic trade or in the fisheries of the United States.

(3) The term “agreement vessel” means any eligible vessel or quali-
fied vessel which is subject to an agreement entered into under this
section.

(4) Theterm “United States’, when used in a geographical sense,
means the continental United States including Alaska, Hawaii, and
Puerto Rico.

(5) The term “United States foreign trade” includes (but is not limited
to) those areas in domestic trade in which a vessdl built with construc-
tion-differential subsidy is permitted to operate under the first sentence
of section 506 of this Act.

(6) Theterm “joint regulations’ means regulations prescribed under
subsection (1)

(7) The term “vessel” includes cargo handling equipment which the
Secretary of Commerce determines is intended for use primarily on the
vessel. The term “vessel” aso includes an ocean-going towing vessel or
an ocean-going barge or comparable towing vessel or barge operated on
the Great Lakes.

(8) The term “noncontiguous trade” means (i) trade between the con-
tiguous forty-eight States on the one hand and Alaska, Hawaii, Puerto
Rico and the insular territories and possessions of the United States on
the other hand, and (ii) trade from any point in Alaska, Hawaii, Puerto
Rico, and such territories and possessions to any other point in Alaska,
Hawaii, Puerto Rico, and such territories and possessions.

(9) The term “ Secretary” means the Secretary of Commerce with
respect to eligible or qualified vessels operated or to be operated in the
fisheries of the United States, and the Secretary of Transportation with
respect to al other vessels.

(I) Records; reports; rules and regulations; termination of agree-
ment upon changesin regulations with substantial effect on rights
or obligations. Each person maintaining a fund under this section shall
keep such records and shall make such reports as the Secretary or the
Secretary of the Treasury shall require. The Secretary of the Treasury
and the Secretary shall jointly prescribe all rules and regulations, not
inconsistent with the foregoing provisions of this section, as may be
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necessary or appropriate to the determination of tax liability under this
section. If, after an agreement has been entered into under this section, a
change is made either in the joint regulations or in the regulations pre-
scribed by the Secretary under this section which could have a substan-
tial effect on the rights or obligations of any person maintaining a fund
under this section, such person may terminate such agreement.

(m) Departmental reportsand certification.

(1) I'n general. For each calendar year, the Secretaries shall each
provide the Secretary of the Treasury, within 120 days after the close of
such calendar year, awritten report with respect to those capital
construction funds that are under their jurisdiction.

(2) Contents of reports. Each report shall set forth the name and
taxpayer identification number of each person—

(A) establishing a capital construction fund during such calendar
year;

(B) maintaining a capital construction fund as of the last day of
such calendar year;

(C) terminating a capital construction fund during such calendar
year,

(D) making any withdrawal from or deposit into (and the amounts
thereof) a capital construction fund during such calendar year; or

(E) with respect to which a determination has been made during
such calendar year that such person has failed to fulfill a substantial
obligation under any capital construction fund agreement to which
such person is a party.

SEC. 608. SALE OR ASSIGNMENT OF CONTRACT; CON-
SENT OF SECRETARY; PURCHASER SUBJECT TO
TERMSOF CONTRACT; RESCINDING CONTRACT ON
TRANSFER WITHOUT CONSENT (46 App. U.S.C. 1178
(2003)). No contract executed under thistitle or any interest therein
shall be sold, assigned, or transferred, either directly or indirectly, or
through any reorganization, merger, or consolidation, nor shall any
agreement or arrangement be made by the holder whereby the mainte-
nance, management, or operation of the service, route, line, vessel, or
vesselsis to be performed by any other person, without the written con-
sent of the Secretary of Transportation. If he consents to such agree-
ment or arrangement, the agreement or arrangement shall make provi-
sion whereby the person undertaking such maintenance, management,
or operation agrees to be bound by all of the provisions of the contract
and of this Act applicable thereto, and the rules and regulations pre-
scribed pursuant to this Act. If the holder of any such contract shall vol-
untarily sell such contract or any interest therein, or make such assign-
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ment, transfer, agreement, or arrangement whereby the maintenance,
management, or operation of the service route, line, vessel, or vesselsis
to be performed by any other person, without the consent of the
Secretary of Transportation, or if the operation of the service route, line,
or vessel, shall pass out of the direct control of the holder of such con-
tract by reason of any voluntary or involuntary receivership or bank-
ruptcy proceedings, the Secretary of Transportation shall have the right
to modify or rescind such contract, without further liability thereon by
the United States, and is hereby vested with exclusive jurisdiction to
determine the purposes for which any payments made by him under
such contract shall be expended.

SEC. 609. WITHHOLDING PAYMENT TODEFAULTING
CONTRACTOR (46 App. U.S.C. 1179 (2003)). The Secretary
of Transportation shall withhold the payment of operating-differential
subsidy while any contractor therefor is in default in any payments due
on account of construction-loan, ship-sales mortgage notes, or any other
obligation due the United States, and shall apply the amount so withheld
to the satisfaction of such debt.

SEC. 610. VESSELSELIGIBLE FOR SUBSIDY (46 App.
U.S.C. 1180 (2003)). An operating-differential subsidy shall not be
paid under authority of this title on account of the operation of any ves-
sel which does not meet the following requirements: (1) The vessel
shall be of steel or other acceptable metal, shall be propelled by steam
or motor, shall be as nearly fireproof as practicable, shall be built in a
domestic yard or shall have been documented under the laws of the
United States not later than February 1, 1928, or actually ordered and
under construction for the account of citizens of the United States prior
to such date, and shall be documented under the laws of the United
States, during the entire life of the subsidy contract; and (2) if the vessel
shall be constructed after the passage of this Act it shall be either a ves-
sel constructed according to plans and specifications approved by the
Secretary of Transportation and the Secretary of the Navy, with particu-
lar reference to economical conversion into an auxiliary naval vessel, or
avessel approved by the Secretary of Transportation and the Navy
Department as otherwise useful to the United States in time of national
emergency.

SEC. 611. TRANSFER OF VESSEL S TO FOREIGN REG-
ISTRY ON DEFAULT OF UNITED STATES (46 App. U.S.C.
1181 (2003)).

(a) Application; hearing; grant or denial. The contractor, upon com-
pliance with the provisions of this section, may transfer to foreign reg-
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istry the vessels covered by any operating- differential subsidy contract
held by him, in the event that the United States defaults upon such con-
tract or cancelsit without just cause. Any contractor desiring to transfer
any such vessel to foreign registry upon such default or cancellation
shall file an application in writing with the Secretary of Transportation
setting forth its contentions with respect to the lack of just cause or law-
ful grounds for such default or cancellation. The Secretary of Transpor-
tation shall afford the contractor an opportunity for a hearing within
twenty days after such contractor files written application therefor, and
after the testimony, if any, in such hearing has been reduced to writing
and filed with the Secretary of Transportation, he shall, within a reason-
able time, grant or deny the application by order.

(b) Appeal from denial of application. If any such application is
denied, the contractor may obtain areview of the order of denia in the
United States Court of Appeals for the District of Columbia, by filing in
such court, within twenty days after the entry of such order, a written
petition praying that the order of the Secretary of Transportation be set
aside. A copy of such petition shall be forthwith transmitted by the clerk
of the court to the Secretary of Transportation or any officer designated
by him for that purpose, and thereupon the Secretary of Transportation
snall filein the court the record upon which the order complained of
was entered, as provided in section 2112 of Title 28, United States
Code. Upon the filing of such petition such court shall have exclusive
jurisdiction to determine whether such cancellation or default was with-
out just cause, and to affirm or set aside such order. The judgment and
decree of the court affirming or setting aside any such order of the
Secretary of Transportation shall befinal.

(c) Effectiveness of transfer. No transfer of vesselsto foreign reg-
istry under this section shall become effective until any indebtedness to
the Government or to any citizen of the United States, secured by such
vessels, has been paid or discharged, and until after the expiration of
ninety days from the date of final determination of the application or the
appedl, if any. Within such ninety-day period the Secretary of
Transportation may (1) with the consent of the contractor purchase the
vessels at cost to the contractor plus cost of capital improvements there-
on, less 4 per centum annual depreciation upon such vessel, and the
actual depreciated costs of capital improvements thereon, or (2) rein-
state the contract and adjust or settle the default found by the Secretary
of Transportation or the court to exist.

SEC. 613. OFF-SEASON CRUISES BY PASSENGER
VESSEL S (46 App. U.S.C. 1183 (2003)).

(a) “Passenger vessel” defined. In this section, “ passenger vessel”
means a vessel which
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(1) is of not less than ten thousand gross tons, and (2) has accommo-
dations for not less than one hundred passengers.

(b) Authorization for payment of subsidy. If the Secretary of
Transportation finds that the operation of any passenger vessel with
respect to which a contract for the payment of an operating-differential
subsidy has been entered into under section 603 of thistitle effective
before January 2, 1960, is not required for all of each year, in order to
furnish adequate service on the service, route, or line covered by such
contract, he may amend such contract to agree to pay an operating-dif-
ferential subsidy for operation of the vessel (1) on such service, route,
or line for some part or no part of each year, and (2) on cruises for all or
part of each year if such specific cruise is approved by the Secretary of
Transportation under subsection (€) of this section: Provided, however,
That no such vessel may cruise for more than seven months of each
year to ports which are regularly served by another United States-flag
passenger vessel pursuant to an operating-differential subsidy contract.

(c) Authorization for payment of subsidy to passenger vessels
providing domestic service. The Secretary of Transportation may
authorize passenger vessels under operating-differential subsidy con-
tracts to provide domestic service between specified ports while the ves-
sels are on voyages in an essential service in the foreign commerce of
the United States without reduction of operating-differential subsidy and
the partial payback of construction-differential subsidy for operating in
the domestic trades, if he finds that such domestic service will not result
in a substantial deviation from the service, route, or line for which oper-
ating-differential subsidy is paid and will not adversely affect service on
such service, route, or line.

(d) Conditionsfor cruisesor domestic service while on voyagesin
an essential servicein foreign commerce. When avessel is being
operated on cruises or has been authorized under this section to provide
domestic passenger services while on voyages in an essential servicein
foreign commerce of the United States—

(1) except as provided in subdivision (4) of this subsection, it shall
carry no mail unless required by law, or cargo except passengers’ lug-
gage, except between those ports between which it may carry mail and
cargo on its regular service assigned by contract;

(2) it may not carry one-way passengers between those ports served
by another United States carrier on its regular service assigned by con-
tract, without the consent of such carrier, except between those ports
between which it may carry one-way passengers on its own regular ser-
vice assigned by contract;

(3) it shall stop at other domestic ports only for the same time and the
same purpose as is permitted with respect to a foreign-flag vessel which
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is carrying passengers who embarked at a domestic port, except that a
cruise may end at a different port or coast from that where it began and
may embark or disembark passengers at other domestic ports, either
when not involving transportation in the domestic offshore trade in
competition with a United States-flag passenger vessel offering berth
service therein, or, if involving such transportation, with the consent of
such carrier: Provided, however, That nothing herein shall be construed
to repeal or modify section 805(a) of this Act.

(4) Any other provisions of the Merchant Marine Act, 1936, or of the
Shipping Act, 1916, to the contrary notwithstanding, with the approval
of the Secretary of Transportation, it may carry cargo and mail between
ports to the extent such carriage is not in direct competition with a carri-
er offering United States-flag berth service between those ports, or, if
such carriage is in direct competition with one or more carriers offering
United States-flag berth service between such ports, with the consent of
the next scheduled United States-flag carrier, which consent shall not be
unreasonably withheld in the judgment of the Maritime Administrator.

Section 605(c) of this Act shall not apply to cruises authorized under
this section. Notwithstanding the applicable provisions of section 605(a)
and section 506 of this Act requiring the reduction of operating differen-
tial subsidy and the partial payback of construction differential subsidy
for operating in the domestic trades, such reduction of operating subsidy
and partial payback of construction subsidy under sections 605(a) and
506, respectively, shall not apply to cruises or domestic services
authorized under this section.

(e) Application for approval of cruise; notice to other American
flag operators. Upon the application of any operator for approval of a
specific cruise, the Secretary of Transportation, after notice to all other
American flag operators who may be affected and after affording all
such operators an opportunity to submit written data, views or argu-
ments, with or without opportunity to present the same orally in any
manner, and after consideration of all relevant matter presented, shall
approve the proposed cruise, if he determines that the proposed cruise
will not substantially adversely affect an existing operator’s service per-
formed with passenger vessels of United States registry. Such approval
shall not be given more than two years in advance of the beginning of
the cruise.

OFF-SEASON CRUISESADDITIONAL TO RIGHT OF
OPERATOR TO MAKE VOYAGESON REGULAR SER-
VICE, ROUTE, OR LINE, INCLUDING APPROVED DEVI-
ATIONS (46 App. U.S.C. 1183a (2003)). The cruises autho-

% Enacted as section 7 of Public Law 87-45, approved May 27, 1961 (75 STAT. 91),
and not as part of the Merchant Marine Act, 1936.
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rized by section 613 shall be in addition to and not in derogation
of the right of an operator to make voyages on his regular service,
route or line, including approved deviations within the general
area of his essentia service. There shall be no adjustment of sub-
sidy in the event of such deviations if they are without prejudice
to the adequacy of service.

SEC. 614. SUSPENSION OF OPERATING DIFFERENTIAL
SUBSIDY CONTRACTSBY OPERATOR RECIPIENTS (46
App. U.S.C. 1184 (2003)).

(a) Any operator receiving operating differential subsidy funds may
elect, for all or a portion of its ships, to suspend its operating differential
subsidy contract with all attendant statutory and contractua restrictions,
except as to those pertaining to the domestic intercoastal or coastwise
service, including any agreement providing for the replacement of
vessels, if—

(2) the vessdl is less than ten years of age;
(2) the suspension period is not less than twelve months;

(3) the operator’s financial condition is maintained at a level accept-
able to the Secretary of Commerce; and

(4) the owner agrees to pay to the Secretary, upon such terms and con-
ditions as he may prescribe, an amount which bears the same proportion
to the construction differential subsidy paid by the Secretary as the por-
tion of the suspension period during which the vessel is operated in any
preference trade from which a subsidized vessel would otherwise be
excluded by law or contract bears to the entire economic life of the ves-
sel.

(b) Any operator making an election under this section is entitled to
full reinstatement of the suspended contract on request. The Secretary of
Commerce may prescribe rules and regulations consistent with the pur-
pose of this section.

SEC. 615.2# CONSTRUCTION, RECONSTRUCTION, OR
ACQUISITION OF VESSELSOVER FIVE THOUSAND
DEADWEIGHT TONSIN FOREIGN SHIPYARDS; PRE-
CONDITIONS (46 App. U.S.C. 1185 (2003)).

(8) The Secretary of Commerce may, until September 30, 1983, autho-
rize an operator receiving or applying for operating differential subsidy
under this title to construct, reconstruct, or acquire its vessels of over five
thousand deadweight tonsin aforeign shipyard if the Secretary finds and

% See also section 134 of Public Law 98-151, approved November 14, 1983 (97
STAT. 981), providing certain foreign construction authority.
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certifies in writing that such operator’s application for construction differ-
ential subsidy cannot be approved due to the unavailability of fundsin the
construction differential subsidy account. Vessels constructed, reconstruct-
ed, or modified pursuant to this section shall be deemed to have been
United States build for the purposes of this title, section 901(b) of this
Act, and section 5(7) of the Port and Tanker Safety Act of 1978 (46

U.S.C. 391(a)(7)): Provided, That the provisions of section 607 of this Act
shall not apply to vesseals constructed, reconstructed, modified, or acquired
pursuant to this section.

(b) The provisions of this section shall be effective for fiscal year 1983
only if the President in his annual budget message for that year requests at
least $100,000,000 in construction differential subsidy or proposes an
alternate program that would create equivalent merchant shipbuilding
activity in privately owned United States shipyards and the Secretary
reports to Congress on the effect such action will have on the shipyard
mobilization base at least thirty days prior to making the certification
referred to in subsection (a).

SEC. 616.* WIND-UP OF SUBTITLE A PROGRAM (46 App.
U.S.C. 1185a (2003)).

(a) After the date of enactment of the Maritime Security Act of 1996,
the Secretary of Transportation shall not enter into any new contract for
operating-differential subsidy under this subtitle.

(b) Notwithstanding any other provision of this Act, any operating-
differential subsidy contract in effect under this title on the day before
the date of enactment of the Maritime Security Act of 1996 shall contin-
uein effect and terminate as set forth in the contract, unless voluntarily
terminated at an earlier date by the parties (other than the United States
Government) to the contract.

(c) The essential service requirements of section 601(a) and 603(b),
and the provisions of sections 605(c) and 809(a), shall not apply to the
operating-differential subsidy program under this subtitle effective upon
the earlier of—

(1) the date that a payment is made, under the Maritime Security
Program established by subtitle B to a contractor under that subtitle who
is not party to an operating-differential subsidy contract under this sub-
title, with the Secretary to cause notice of the date of such payment to
be published in the Federal Register as soon as possible; or

(2) with respect to a particular contractor under the operating-differen-
tial subsidy program, the date that contractor enters into a contract with

% Section 616 was added by Section 3(b) of Public Law 104-239, approved October 8,
1996, the Maritime Security Act of 1996.
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the Secretary under the Maritime Security Program established by
subtitle B.

(d)(1) Notwithstanding any other provision of law, avessel may be
transferred and registered under an effective United States-controlled
foreign flag if—

(A) the operator of the vessel receives an operating-differential sub-
sidy pursuant to a contract under this subtitle which isin force on
October 1, 1994, and the Secretary approves the replacement of such
vessel with a comparable vessel, or

(B) the vessdl is covered by an operating agreement under subtitle
B, and the Secretary approves the replacement of such vessel with a
comparable vessel for inclusion in the Maritime Security Fleet estab-
lished under subtitle B.
(2) Any such vessel may be requisitioned by the Secretary of
Transportation pursuant to section 902.
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SUBTITLE B-MARITIME SECURITY FLEET PROGRAM#

SEC. 651. ESTABLISHMENT OF FLEET (46 App. U.S.C.
1187 (2003)).

(a) In General. The Secretary of Transportation shall establish afleet
of active, militarily useful, privately-owned vessels to meet national
defense and other security regquirements and maintain a United States
presence in international commercia shipping. The Fleet shall consist of
privately owned, United States-flag vessels for which there are in effect
operating agreements under this subtitle, and shall be known as the
Maritime Security Fleet.

(b) Vessdl Eligibility. A vessel is eligible to be included in the Fleet if
the vessel is self-propelled and—

(D(A) is operated by a person as an ocean common carrier;
(B) whether in commercial service, on charter to the Department of
Defense, or in other employment, is either—
(i) aroll-on/roll-off vessel with a carrying capacity of at least
80,000 square feet or 500 twenty-foot equivalent units; or
(i) alighter aboard ship vessel with a barge capacity of at least 75
barges; or
(C) any other type of vessel that is determined by the Secretary to be
suitable for use by the United States for national defense or military
purposes in time of war or national emergency;
(2)(A)(i) is a United States-documented vessel; and

(i) on the date an operating agreement covering the vessel is
entered into under this subtitle, is—

(I aLASH vessd that is 25 years of age or less; or

(I1) any other type of vessel that is 15 years of age or less;
except that the Secretary of Transportation may waive the appli-
cation of clause (ii) if the Secretary, in consultation with the
Secretary of Defense, determines that the waiver isin the
national interest; or

(B) it is not a United States-documented vessel, but the owner of the
vessel has demonstrated an intent to have the vessel documented under
chapter 121 of title 46, United States Codeg, if it isincluded in the Flest,
and the vessel will be less than 10 years of age on the date of that
documentation;

% Section 3534(a)(1) of Public Law 108-136, approved November 24, 2003 (117
STAT. 1818), the National Defense Authorization Act for Fiscal Year 2004, repealed
Subtitle B. Section 3537(b) of Public Law 108-136 (117 STAT. 1820), provides that
this repeal shall take effect October 1, 2005.
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(3) the Secretary of Transportation determines that the vessel is neces-
sary to maintain a United States presence in international commercial
shipping or, after consultation with the Secretary of Defense, determines
that the vessel is militarily useful for meeting the sealift needs of the
United States with respect to national emergencies; and

(4) at the time an operating agreement for the vessel is entered into
under this subtitle, the vessel will be eligible for documentation under
chapter 121 of title 46, United States Code.

* * * * % * *

PROVISIONS OF LAW THAT AFFECT THE MARITIME
SECURITY PROGRAM

Section 1136(c) and (d) and Section 1137 of Public Law 104-324,
approved October 19, 1996 (110 STAT. 3987), set forth provisions of
law that affect the Maritime Security Program.

Subtitle B - Maritime Security Fleet Program, consists of Sections
651 through 656 of the Merchant Marine Act, 1936. The term "citizen
of the United States" appears in Sections 652 and 656. In Subtitle B,
the general U.S. citizenship requirements, as set forth in footnote 1,
page 1 supra, have been amended by Section 1136(c) and (d) of Public
Law 104-324, that are set forth at page 237 infra.

In addition, Section 1137 of Public law 104-324, provides:

Sec. 1137. Vessel Standards.”

(a) Certificate of I nspection.—A vessel used to provide transporta-
tion service as a common carrier which the Secretary of Transportation
determines meets the criteria of section 651(b) of the Merchant Marine
Act, 1936, but which on the date of enactment of this Act is not a docu-
mented vessel (as that term is defined in section 2101 of title 46, United
States Code), shall be eligible for a certificate of inspection if the
Secretary determines that—

(1) the vessdl is classed by and designed in accordance with the rules
of ,the American Bureau of Shipping or another classification society
accepted by the Secretary;

(2) the vessel complies with applicable international agreements and
associated guidelines, as determined by the country in which the vessel
was documented immediately before becoming a documented vessel (as
defined in that section); and

(3) that country has not been identified by the Secretary as inade-
guately enforcing international vessel regulations as to that vessel.

(b) Continued Eligibility for Certificate—Subsection (a) does not
apply to avessel after any date on which the vessel fails to comply with
the applicable international agreements and associated guidelines
referred to in subsection (a)(2).

7 Set forth as anote to 46 App. U.S.C. 1187.
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(c) Reliance on Classification Society.—

(1) In General.—The Secretary may rely on a certification from the
American Bureau of Shipping or, subject to paragraph (2), another clas-
sification society accepted by the Secretary to establish that avessel is
in compliance with the requirements of subsections (a) and (b).

(2) Foreign Classification Society.—The Secretary may accept cer-
tification from a foreign classification society under paragraph (1)
only—

(A) to the extent that the government of the foreign country in
which the society is headquartered provides access on a reciprocal
basis to the American Bureau of Shipping; and

(B) if the foreign classification society has offices and maintains

records in the United States.

* * * k% % * *

CONTINUATION OF THE MERCHANT MARINE ACT, 1936

SEC. 652. OPERATING AGREEMENTS (46 App. U.S.C.
1187a (2003)).

(a) In General. The Secretary of Transportation shall require, as a
condition of including any vessel in the Fleet, that the owner or operator
of the vessel enter into an operating agreement with the Secretary under
this section. Notwithstanding subsection (g), the Secretary may enter
into an operating agreement for, among other vessels that are eligible to
be included in the Fleet, any vessel which continues to operate under an
operating-differential subsidy contract under subtitle A or whichis
under charter to the Department of Defense.

(b) Requirementsfor Operation. An operating agreement under this
section shall require that, during the period a vessel is operating under
the agreement—

(1) the vessel—

(A) shall be operated exclusively in the foreign trade or in mixed
foreign and domestic trade allowed under a registry endorsement
issued under section 12105 of title 46, United States Code, and

(B) shall not otherwise be operated in the coastwise trade; and

(2) the vessel shall be documented under chapter 121 of title 46,
United States Code.

(c) Regulatory Relief. A contractor of avessel included in an operat-
ing agreement under this subtitle may operate the vessel in the foreign
commerce of the United States without restriction, and shall not be sub-
ject to any requirement under section 801, 808, 809, or 810. Participa-
tion in the program established by this subtitle shall not subject a con-
tractor to section 805 or to any provision of subtitle A. The restrictions
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of section 901(b)(1) of this Act concerning the building, rebuilding,
or documentation of a vessel in aforeign country shall not apply to
avessel for any day the operator of that vessel is receiving payments
under an operating agreement under the subtitle.z

(d) Effectiveness and Annual Payment Requirements of Operating
Agreements.

(1) Effectiveness. The Secretary of Transportation may enter into an
operating agreement under this subtitle for fiscal year 1996. The agree-
ment shall be effective only for 1 fiscal year, but shall be renewable,
subject to the availability of appropriations, for each subsequent fiscal
year through the end of fiscal year 2005.

(2) Annual Payment. An operating agreement under this subtitle shall
require, subject to the availability of appropriations and the other provi-
sions of this section, that the Secretary of Transportation pay each fiscal
year to the contractor, for each vessel that is covered by the operating
agreement, an amount equal to $2,300,000 for fiscal year 1996 and
$2,100,000 for each fiscal year thereafter in which the agreement isin
effect. The amount shall be paid in equal monthly installments at the
end of each month. The amount shall not be reduced except as provided
by this section.

(e) Certification Required for Payment. As a condition of receiving
payment under this section for a fiscal year for a vessel, the contractor
for the vessel shall certify, in accordance with regulations issued by
the Secretary of Transportation, that the vessel has been and will be
operated in accordance with subsection (b)(1) for at least 320 daysin
the fiscal year. Days during which the vessel is drydocked, surveyed,
inspected, or repaired shall be considered days of operation for purposes
of this subsection.

(f) Operating Agreement is Obligation of United States
Government. An operating agreement under this subtitle constitutes
acontractual obligation of the United States Government to pay the
amounts provided for in the agreement to the extent of actual
appropriations.

% Section 3603(b) of Public Law 105-85, approved November 18, 1997, added the
final sentence to Section 652(c). Section 901(b)(1) of the Merchant Marine Act, 1936,
infra, sets forth the Cargo Preference Act of 1954, that generally precludes vessels that
were constructed or reconstructed outside the United States, or documented under any
foreign registry from transporting the cargoes reserved to U.S. vessels by that section
until they have been documented under the laws of the United States for a period of
three years. Section 3603(b) of Public Law 105-85 amended section 652(c) to remove
this restriction from vessels receiving M SP payments. Upon acceptance of aforeign
constructed vessel into the MSP, it becomes immediately eligible to transport cargoes
under the Cargo Preference Act of 1954.
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(g) Limitations. The Secretary of Transportation shall not make any
payment under this subtitle for a vessel with respect to any days for
which the vessel is—

(1) subject to an operating-differential subsidy contract under subtitle
A or under a charter to the United States Government, other than a char-
ter pursuant to section 653;

(2) not operated or maintained in accordance with an operating agree-
ment under this subtitle; or

(3) more than 25 years of age, except that the Secretary may make
such payments for a LASH vessel for any day for which the vessel is
more than 25 years of age if that vessel—

(A) is modernized after January 1, 1994,
(B) is modernized before it is 25 years of age, and
(C) is not more than 30 years of age.

(h) Payments. With respect to payments under this subtitle for a ves-
sel covered by an operating agreement, the Secretary of
Transportation—

(1) except as provided in paragraph (2), shall not reduce any payment
for the operation of avessdl to carry military or other preference car-
goes under section 2631 of title 10, United States Code, the Act of
March 26, 1934 (46 U.S.C. App. 1241-1), section 901(a), 901(b), or
901b of this Act, or any other cargo preference law of the United States;

(2) shal not make any payment for any day that a vessel is engaged in
transporting more than 7,500 tons of civilian bulk preference cargoes
pursuant to section 901(a), 901(b), or 901b that is bulk cargo; and

(3) shall make a pro rata reduction in payment for each day less than
320 in afiscal year that avessel covered by an operating agreement is
not operated in accordance with subsection (b)(1), with days during
which the vessdl is drydocked or undergoing survey, inspection, or
repair considered to be days on which the vessdl is operated.

(i) Priority for Awarding Agreements. Subject to the availability of
appropriations, the Secretary shall enter into operating agreements
according to the following priority:

(1) Vessels Owned by Citizens.
(A) Priority—First, for any vessel that is—

(i) owned and operated by persons who are citizens of the United
States under section 2 of the Shipping Act, 1916;® or

# Note the various exceptions to this requirement set forth in the provisions of law
following Section 2 of the Shipping Act, 1916, page 227, infra.
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(i) less than 10 years of age and owned and operated by a
corporation that is—
(1) eligible to document a vessel under chapter 121 of title
46, United States Code; and
(1) affiliated with a corporation operating or managing for
the Secretary of Defense other vessels documented under that
chapter, or chartering other vessels to the Secretary of

Defense.

(B) Limitation on Number of Operating Agreements.—T he total
number of operating agreements that may be entered into by a person
under the priority in subparagraph (A)—

(i) for vessels described in subparagraph (A)(i), may not exceed
the sum of—

(1) the number of United States-documented vessels the person
operated in the foreign commerce of the United States (except
mixed coastwise and foreign commerce) on May 17, 1995;
and

(1) the number of United States-documented vessels the per-
son chartered to the Secretary of Defense on that date; and

(ii) for vessels described in subparagraph (A)(ii), may not exceed

5 vessels.

(C) Treatment of Related Parties.—For purposes of subparagraph
(B), arelated party with respect to a person shall be treated as the
person.

(2) Other Vessels Owned by Citizens and Government Contractors.
To the extent that amounts are available after applying paragraph (1),
any vessd that is owned and operated by a person who is—

(A) acitizen of the United States under section 2 of the Shipping
Act, 1916%, that has not been awarded an operating agreement under
the priority established under paragraph (1); or

(B)(i) eligible to document a vessel under chapter 121 of title 46,
United States Code; and

(i) affiliated with a corporation operating or managing other

United States-documented vessels for the Secretary of Defense or

chartering other vessels to the Secretary of Defense.

(3) Other Vessels. To the extent that amounts are available after
applying paragraphs (1) and (2), any other eligible vessel.

() Transfer of Operating Agreements. A contractor under an
operating agreement may transfer the agreement (including all rights
and obligations under the agreement) to any person eligible to enter into
that operating agreement under this subtitle after notification of the
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Secretary in accordance with regulations prescribed by the Secretary,
unless the transfer is disapproved by the Secretary within 90 days after
the date of that notification. A person to whom an operating agreement
is transferred may receive payments from the Secretary under the agree-
ment only if each vessel to be covered by the agreement after the trans-
fer isan eligible vessel under section 651(b).

(k) Reversion of Unused Authority. The obligation of the Secretary
to make payments under an operating agreement under this subtitle shall
terminate with respect to a vessel if the contractor fails to engage in
operation of the vessel for which such payment is required—

(1) within one year after the effective date of the operating agreement,
in the case of avessel in existence on the effective date of the agree-
ment, or

(2) within 30 months after the effective date of the operating agree-
ment, in the case of avessel to be constructed after that effective date.

() Procedurefor Considering Application; Effective Date for
Certain Vessels.

(1) Procedures. No later than 30 days after the date of the enactment
of the Maritime Security Act of 1996, the Secretary shall accept applica-
tions for enroliment of vessels in the Fleet, and within 90 days after
receipt of an application for enrollment of avessel in the Fleet, the
Secretary shall enter into an operating agreement with the applicant or
provide in writing the reason for denial of that application.

(2) Effective Date. Unless an earlier date is requested by the appli-
cant, the effective date for an operating agreement with respect to a ves-
sel which is, on the date of entry into an operating agreement, either
subject to a contract under subtitle A or on charter to the United States
Government, other than a charter under section 653, shall be the expira-
tion or termination date of the contract under subtitle A or of the
Government charter covering the vessel, respectively, or any earlier date
the vessel is withdrawn from that contract or charter.

(m) Early Termination. An operating agreement under this subtitle
shall terminate on a date specified by the contractor if the contractor
notifies the Secretary, by not later than 60 days before the effective date
of the termination, that the contractor intends to terminate the agree-
ment. Vessels covered by an operating agreement terminated under this
subsection shall remain documented under chapter 121 of title 46,
United States Code, until the date the operating agreement would have
terminated according to its terms. A contractor who terminates an oper-
ating agreement pursuant to this subsection shall continue to be bound
by the provisions of section 653 until the date the operating agreement
would have terminated according to its terms. All terms and conditions
of an Emergency Preparedness Agreement entered into under section
653 shall remain in effect until the date the operating agreement would
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have terminated according to its terms, except that the terms of such
Emergency Preparedness Agreement may be modified by the mutual
consent of the contractor and the Secretary of Transportation and the
Secretary of Defense.

(n) Nonrenewal for Lack of Funds. If, by the first day of afiscal
year, sufficient funds have not been appropriated under the authority
provided by section 655 for that fiscal year, the Secretary of
Transportation shall notify the Congress that operating agreements
authorized under this subtitle for which sufficient funds are not avail-
able will not be renewed for that fiscal year if sufficient funds are not
appropriated by the 60th day of that fiscal year. If funds are not appro-
priated under the authority provided by section 655 for any fiscal year
by the 60th day of that fiscal year, then each vessel covered by an oper-
ating agreement under this subtitle for which funds are not availableis
thereby released from any further obligation under the operating agree-
ment, and the vessel owner or operator may transfer and register such
vessel under aforeign registry deemed acceptable by the Secretary of
Transportation, notwithstanding any other provision of law. If section
902 is applicable to such vessel after registration of the vessel under
such aregistry, the vessel is available to be requisitioned by the
Secretary of Transportation pursuant to section 902.

(o) Award of Operating Agreements.—

(1) I'n General. The Secretary of Transportation, subject to paragraph
(4), shall award operating agreements within each priority under subsec-
tion (i) (1), (2), and (3) under regulations prescribed by the Secretary.

(2) Number of Agreements Awarded. Regulations under paragraph (1)
shall provide that if appropriated amounts are not sufficient for operat-
ing agreements for all vessels within a priority under subsection (i) (1),
(2), or (3), the Secretary shall award to each person submitting a request
a number of operating agreements that bears approximately the same
ratio to the total number of vesselsin the priority, as the amount of
appropriations available for operating agreements for vesselsin the pri-
ority bears to the amount of appropriations necessary for operating
agreements for al vesselsin the priority.

(3) Treatment of Related Parties. For purposes of paragraph (2), a
related party with respect to a person shall be treated as the person.

(4) Preference for United States-Built Vessels. In awarding operating
agreements for vessels within a priority under subsection (i) (1), (2), or
(3), the Secretary shall give preference to a vessel that was constructed
in the United States, to the extent such preference is consistent with
establishment of afleet described in the first sentence of section 651(a)
(taking into account the age of the vessdl, the nature of service provided
by the vessel, and the commercial viability of the vessdl).
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(p) Notice to United States Shipbuilders Required. The Secretary
shall include in any operating agreement under this subtitle arequire-
ment that the contractor under the agreement shall, by not later than 30
days after soliciting any bid or offer for the construction of any vessel in
aforeign shipyard and before entering into a contract for construction of
avessel in aforeign shipyard, provide notice of the intent of the con-
tractor to enter into such a contract to each shipyard in the United States
that is capable of constructing the vessel.

NATIONAL SECURITY REQUIREMENTS

SEC. 653. () EMERGENCY PREPAREDNESSAGREE-
MENT (46 App. U.S.C. 1187b (2003)).

(1) Requirement to Enter Agreement. The Secretary of Transporta-
tion shall establish an Emergency Preparedness Program under this sec-
tion that is approved by the Secretary of Defense. Under the program,
the Secretary of Transportation shall include in each operating agree-
ment under this subtitle a requirement that the contractor enter into an
Emergency Preparedness Agreement under this section with the
Secretary. The Secretary shall negotiate and enter into an Emergency
Preparedness Agreement with each contractor as promptly as practicable
after the contractor has entered into an operating agreement under this
subtitle.

(2) Terms of Agreement. An Emergency Preparedness Agreement
under this section shall require that upon a request by the Secretary of
Defense during time of war or national emergency, or whenever deter-
mined by the Secretary of Defense to be necessary for national security
(including any natural disaster, international peace operation, or contin-
gency operation (as that term is defined in section 101 of title 10,
United States Code)), a contractor for avessel covered by an operating
agreement under this subtitle shall make available commercial trans-
portation resources (including services). The basic terms of the
Emergency Preparedness Agreements shall be established pursuant to
consultations among the Secretary, the Secretary of Defense, and
Maritime Security Program contractors. In any Emergency Preparedness
Agreement, the Secretary and a contractor may agree to additional or
modifying terms appropriate to the contractor’s circumstances if those
terms have been approved by the Secretary of Defense.

(3) Participation After Expiration of Operating Agreement.
Except as provided by section 652(m), the Secretary may not require,
through an Emergency Preparedness Agreement or operating agreement,
that a contractor continue to participate in an Emergency Preparedness
Agreement when the operating agreement with the contractor has
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expired according to its terms or is otherwise no longer in effect. After
expiration of an Emergency Preparedness Agreement, a contractor may
volunteer to continue to participate in such an agreement.

(b) Resour ces Made Available. The commercial transportation
resources to be made available under an Emergency Preparedness
Agreement shall include vessels or capacity in vessels, intermodal sys-
tems and equipment, terminal facilities, intermodal and management
services, and other related services, or any agreed portion of such non-
vessel resources for activation as the Secretary may determine to be
necessary, seeking to minimize disruption of the contractor’s service to
commercial shippers.

(c) Compensation.—

(2) In General. The Secretary of Transportation shall provide in each
Emergency Preparedness Agreement for fair and reasonable compensa-
tion for all commercial transportation resources provided pursuant to
this section.

(2) Specific Requirements. Compensation under this subsection—

(A) shall not be less than the contractor’s commercial market
charges for like transportation resources;

(B) shall include all the contractor’s costs associated with provision
and use of the contractor’s commercial resources to meet emergency
reguirements;

(C) in the case of a charter of an entire vessel, shall be fair and rea-
sonable;

(D) shal bein addition to and shall not in any way reflect amounts
payable under section 652; and

(E) shall be provided from the time that a vessel or resource is
diverted from commercial service until the time that it reenters com-
mercial service.

(3) Approval of Amount by Secretary of Defense. No compensation
may be provided for a vessel under this subsection unless the amount of
the compensation is approved by the Secretary of Defense.

(d) Temporary Replacement Vessels. Notwithstanding any other pro-
vision of this subtitle or of other law to the contrary—

(1) acontractor or other person that commits to make available a ves-
sel or vessel capacity under the Emergency Preparedness Program or
another primary sealift readiness program approved by the Secretary of
Defense may, during the activation of that vessel or capacity under that
program, operate or employ in foreign commerce a foreign-flag vessel
or foreign-flag vessel capacity as atemporary replacement for the acti-
vated vessel or capacity; and
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(2) such replacement vessel or vessel capacity shall be eligible during
the replacement period to transport preference cargoes subject to section
2631 of title 10, United States Code, the Act of March 26, 1934 (46
U.S.C. App. 1241-1), and sections 901(a), 901(b), and 901b of this Act
to the same extent as the eligibility of the vessel or vessel capacity
replaced.

(e) Reddlivery and Liability of United States for Damages.—

(1) In General. All commercial transportation resources activated
under an Emergency Preparedness Agreement shall, upon termination of
the period of activation, be redelivered to the contractor in the same
good order and condition as when received, less ordinary wear and tear,
or the Government shall fully compensate the contractor for any neces-
sary repair or replacement.

(2) Limitation on Liability of United States. Except as may be
expressly agreed to in an Emergency Preparedness Agreement, or as
otherwise provided by law, the Government shall not be liable for dis-
ruption of a contractor’s commercial business or other consequential
damages to a contractor arising from activation of commercial trans-
portation resources under an Emergency Preparedness Agreement.

(3) Limitation on Application of Other Requirements. Sections 902
and 909 of this Act shall not apply to avessal while it is covered by an
Emergency Preparedness Agreement under this subtitle. Any Emergency
Preparedness Agreement entered into by a contractor shall supersede
any other agreement between that contractor and the Government for
vessel availability in time of war or national emergency.

SEC. 654. DEFINITIONS (46 App. U.S.C. 1187c (2003)). In
this subtitle:

(1) Bulk Cargo. The term “bulk cargo” means cargo that is |oaded
and carried in bulk without mark or count.

(2) Contractor. The term “contractor” means an owner or operator of
avessel that enters into an operating agreement for the vessel with the
Secretary of Transportation under section 652.

(3) Ocean Common Carrier. The term “ocean common carrier”
means a person holding itself out to the general public to operate ves-
sels to provide transportation by water of passengers or cargo between
the United States and a foreign country for compensation, that—

(A) assumes responsibility for the transportation from the port or
point of receipt to the port or point of destination, and

(B) utilizes, for al or part of that transportation, a vessel operating
on the high seas or the Great Lakes between a port in the United
States and a port in aforeign country, except that the term does not
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include a common carrier engaged in ocean transportation by ferry
boat, ocean tramp, or chemical parcel-tanker. Asused in this para-
graph, “chemical parcel-tanker” means a vessel whose cargo-carrying
capability consists of individual cargo tanks for bulk chemicals that
are a permanent part of the vessel, that have segregation capability
with piping systems to permit simultaneous carriage of several bulk
chemical cargoes with minimum risk of cross-contamination, and that
has a valid certificate of fitness under the International Maritime
Organization Code for the Construction and Equipment of Ships
Carrying Dangerous Chemicalsin Bulk.

(4) Fleet. The term “Fleet” means the Maritime Security Fleet estab-
lished pursuant to section 651(a).

(5) LASH Vessel. Theterm “LASH vessel” means a lighter aboard
ship vessdl.

(6) United States-Documented Vessel. The term “United States-docu-
mented vessel” means a vessel documented under chapter 121 of title
46, United States Code.

SEC. 655. AUTHORIZATION OF APPROPRIATIONS (46
App. U.S.C. 1187d (2003)).

There are authorized to be appropriated for operating agreements
under this subtitle, to remain available until expended, $100,000,000 for
fiscal year 1996 and such sums as may be necessary, not to exceed
$100,000,000, for each fiscal year thereafter through fiscal year 2005.

SEC. 656. NONCONTIGUOUS DOMESTIC TRADES (46
App. U.S.C. 1187e (2003)).

(a) (1) Except as otherwise provided in this section, no contractor or
related party shall receive payments pursuant to this subtitle during a
period when it participates in a noncontiguous domestic trade, except
upon written permission of the Secretary of Transportation. Such written
permission shall also be required for any material change in the number
or frequency of sailings, the capacity offered, or the domestic ports
called by a contractor or related party in a noncontiguous domestic
trade. The Secretary may grant such written permission pursuant to
written application of such contractor or related party unless the
Secretary finds that—

(A) existing service in that trade is adequate; or
(B) the service sought to be provided by the contractor or related
party—
(i) would result in unfair competition to any other person operat-
ing vesselsin such noncontiguous domestic trade, or
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(i) would be contrary to the objects and policy of this Act.

(2) For purposes of this subsection, written permission of the
Secretary means permission which states the capacity offered, the num-
ber and frequency of sailings, and the domestic ports called, and which
is granted following—

(A) written application containing the information required by para
graph (e)(1) by a person seeking such written permission, notice of
which application shall be published in the Federal Register within
15 days of filing of such application with the Secretary;

(B) holding of a hearing on the application under section 554 of title
5, United States Code, in which every person, firm or corporation
having any interest in the application shall be permitted to intervene
and be heard; and

(C) final decision on the application by the Secretary within 120
daysfollowing conclusion of such hearing.

(b)(1) Subsection (a) shall not apply in any way to provision by a con-
tractor of service within the level of service provided by that contractor
as of the date established by subsection (c) or to provision of service
permitted by subsection (d).

(2) Subsection (&) shall not apply to operation by a contractor of a
self-propelled tank vessel in a noncogntiguous domestic trade, or to
ownership by a contractor of an interest in a self-propelled tank vessel
that operates in a honcontiguous domestic trade.

(c) The date referred to in subsection (b) shall be August 9, 1995:
Provided however, That with respect to tug and barge service to Alaska
the date referred to in subsection (b) shall be July 1, 1992.

(d) A contractor may provide service in atrade in addition to the level
of service provided as of the applicable date established by subsection
(c) in proportion to the annual increase in real gross product of the non-
contiguous State or Commonwealth served since the applicable date
established by subsection (c).

(e)(2) A person applying for award of an agreement under this subtitle
shall include with the application a description of the level of service
provided by that person in each noncontiguous domestic trade served as
of the date applicable under subsection (c). The application also shall
include, for each such noncontiguous domestic trade: alist of vessels
operated by that person in such trade, their container carrying capacity
expressed in twenty-foot equivalent units (TEUS) or other carrying
capacity, the itinerary for each such vessel, and such other information
as the Secretary may require by regulation. Such description and infor-
mation shall be made available to the public. Within 15 days of the date
of an application for an agreement by a person seeking to provide
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service pursuant to subsections (b) and (c) of this section, the Secretary
shall cause to be published in the Federal Register notice of such
description, along with arequest for public comment thereon.
Comments on such description shall be submitted to the Secretary with-
in 30 days of publication in the Federal Register. Within 15 days after
receipt of comments, the Secretary shall issue a determination in writing
either accepting, in whole or part, or rejecting use of the applicant’s
description to establish the level of service provided as of the date
applicable under subsection (c): Provided, That notwithstanding the pro-
visions of this subsection, processing of the application for an award of
an agreement shall not be suspended or delayed during the time in
which comments may be submitted with respect to the determination or
during the time prior to issuance by the Secretary of the required deter-
mination: Provided further, That if the Secretary does not make the
determination required by this paragraph within the time provided by
this paragraph, the description of the level of service provided by the
applicant shall be deemed to be the level of service provided as of

the applicable date until such time as the Secretary makes the
determination.

(2) No contractor shall implement the authority granted in subsection
(d) of this section except as follows:

(A) An application shall be filed with the Secretary which shall state
the increase in capacity sought to be offered, a description of the
means by which such additional capacity would be provided, the basis
for applicant’s position that such increase in capacity would be in pro-
portion to or less than the increase in real gross product of the rele-
vant noncontiguous State or Commonwealth since the applicable date
established by subsection (c), and such information as the Secretary
may require so that the Secretary may accurately determine such
increase in real gross product of the relevant noncontiguous State or
Commonwealth.

(B) Such increase in capacity sought by applicant and such informa:
tion shall be made available to the public.

(C) Within 15 days of the date of an application pursuant to this
paragraph the Secretary shall cause to be published in the Federal
Register notice of such application, along with a request for public
comment thereon.

(D) Comments on such application shall be submitted to the
Secretary within 30 days of publication in the Federal Register.

(E) Within 15 days after receipt of comments, the Secretary shall
issue a determination in writing either accepting, in whole or part, or
rejecting, the increase in capacity sought by the applicant as being in
proportion to or lessthan theincreasein real gross product of the rel-
evant noncontiguous State or Commonwealth since the applicable
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date established by subsection (c): Provided, That, notwithstanding
the provisions of this section, if the Secretary does not make the
determination required by this paragraph within the time provided by
this paragraph, the increase in capacity sought by applicant shall

be permitted as being in proportion to or less than such increase in
real gross product until such time as the Secretary makes the
determination.

(f) With respect to provision by a contractor of service in a noncon-
tiguous domestic trade not authorized by this section, the Secretary shall
deny payments under the operating agreement with respect to the period
of provision of such service but shall deny payments only in part if the
extent of provision of such unauthorized service was de minimis or not
material.

(9) Notwithstanding any other provision of this subtitle, the Secretary
may issue temporary permission for any United States citizen, as that
term is defined in section 2 of the Shipping Act, 1916, to provide
service to a noncontiguous State or Commonwealth upon the request of
the Governor of such noncontiguous State or Commonwealth, in cir-
cumstances where an Act of God, a declaration of war or national emer-
gency, or any other condition occurs that prevents ocean transportation
service to such noncontiguous State or Commonwealth from being pro-
vided by persons currently providing such service. Such temporary per-
mission shall expire 90 days from date of grant, unless extended by the
Secretary upon written request of the Governor of such State or
Commonweadlth.

(h) Asused in this section:

(1) Theterm “level of service provided by a contractor” in atrade as
of adate means—

(A) with respect to service other than service described in (B), the
total annual capacity provided by the contractor in that trade for the
12 calendar months preceding that date: Provided, That, with respect
to unscheduled, contract carrier tug and barge service between points
in Alaska south of the Arctic Circle and pointsin the contiguous 48
States, the level of service provided by a contractor shall include 100
percent of the capacity of the equipment dedicated to such service on
the date specified in subsection (c) and actualy utilized in that service
in the two-year period preceding that date, excluding service to points
between Anchorage, Alaska and Whittier, Alaska, served by common
carrier service unless such unscheduled service is only for carriage of
oil or pursuant to a contract with the United States military: Provided
further, That, with respect to scheduled barge service between the
contiguous 48 States and Puerto Rico, such total annual capacity shall
be deemed as such total annual capacity plus the annual capacity of
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two additional barges, each capable of carrying 185 trailers and 100
automobiles; and

(B) with respect to service provided by container vessels, the overall
capacity equal to the sum of—

(i) 100 percent of the capacity of vessels operated by or for the
contractor on that date, with the vessels' configuration and fre-
guency of sailing in effect on that date, and which participate solely
in that noncontiguous domestic trade; and

(ii) 75 percent of the capacity of vessels operated by or for the
contractor on that date, with the vessels' configuration and fre-
guency of sailing in effect on that date, and which participate in
that noncontiguous domestic trade and in another trade, provided
that the term does not include any restriction on frequency, or
number of sailings, or on ports called within such overal capacity.

(2) The level of service set forth in paragraph (1) shall be described
with the specificity required by subsection (€)(1) and shall be the level
of service in atrade with respect to the applicable date established by
subsection (c) only if the service is not abandoned thereafter, except for
interruptions due to military contingency or other events beyond the
contractor’s control.

(3) The term “ participates in a noncontiguous domestic trade” means
directly or indirectly owns, charters, or operates a vessel engaged in
transportation of cargo between a point in the contiguous 48 states and a
point in Alaska, Hawaii, or Puerto Rico, other than a point in Alaska
north of the Arctic Circle.

(4) The term “related party” means—

(A) aholding company, subsidiary, affiliate, or associate of a con-
tractor who is a party to an operating agreement under this subtitle;
and

(B) an officer, director, agent, or other executive of a contractor or
of a person referred to in subparagraph (A).
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TITLE VII®PRIVATE CHARTER OPERATION

SEC. 701. ADDITIONAL POWERS OF SECRETARY FOR
COMPLETION OF PROGRAM (46 App.U.S.C. 1191
(2003)). Whenever the Secretary of Transportation shall find and
determine, and such finding and determination shall be approved by the
President of the United States, that the national policy declared in sec-
tion 101 of this Act, and the objectives set forth in section 210 of this
Act, cannot be fully realized within a reasonable time, in whole or in
part, under the provisions of TitlesV and VI, the Secretary of
Transportation is hereby authorized and directed to complete its long-
range program previously adopted as hereinafter provided in thistitle.

SEC. 702. CONSTRUCTION OR RECONDITIONING OF
VESSELSBY SECRETARY (46 App. U.S.C. 1192 (2003)).
The Secretary of Transportation is authorized to have constructed in
shipyards in the continental United States, such new vessels as he shall
determine may be required to carry out the objects of this Act, and to
have old vessels reconditioned or remodeled in such yards: Provided,
That if satisfactory contracts for such new construction or reconstruc-
tion, in accordance with the provisions of this Act, cannot be obtained
from private shipbuilders, the Secretary of Transportation is authorized
to have such vessels constructed, reconditioned, or remodeled in United
States navy yards. For the purposes of this section, the term “continen-
tal United States’ includes the States of Alaska and Hawaii.

SEC. 703. COMPETITIVE BIDDING (46 App. U.S.C.
1193 (2003)). (a) Construction, reconstruction, or recondi-
tioning of vessels. No contract for the building of a new vessel, or
for the reconditioning or reconstruction of any other vessel, shall be
made by the Secretary of Transportation with any private shipbuilder,
except after due advertisement and upon sealed competitive bids.

(b) Requirements. All contracts for the construction, reconditioning, or
reconstruction of avessel or vessels by a private shipbuilder under authority
of thistitle shall be subject to all the provisions and requirements prescribed
intitle V of this Act with respect to contracts with a private shipbuilder for
the construction of vessels under authority of that title.

(c) Opening of bids. All bids required by the Secretary of
Transportation for the construction, reconstruction, or reconditioning of
vessels, and for the chartering of the Secretary’ s vessels hereinafter
provided for, shall be opened at the time, hour, and place stated in the

% Throughout Title V11 of the Merchant Marine Act, 1936, the term “citizen of the United
States” is defined as provided in footnote 1, page 1 supra. With respect to the charter of war-
built vessels, see Section 5(e) and (f) of the Merchant Ship Sales Act, 1946, as amended (50
U.S.C. App. 1738 (e) & (f)), page 324, infra. For provisions restricting the obligation of the
Maritime Administration to pay for consumbable stores, bunkers and slop chest items on char-
tered vessels, see Public Law 84-121 (69 STAT. 231) and Public Law 84-604 (70 STAT. 318).
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advertisement for bids, and all interested persons, including representa-
tives of the press, shall be permitted to attend, and the results of such
bidding shall be publicly announced.

SEC. 7043 CHARTER OR SALE OF VESSEL S
ACQUIRED BY DEPARTMENT OF TRANSPORTATION
(46 App. U.S.C. 1194 (2003)). All vesselstransferred to or other-
wise acquired by the Depart-ment of Transportation in any manner may be
chartered or sold by the Secretary of Transportation pursuant to the further
provisions of thisAct.

SEC. 705. EMPLOYMENT OF VESSEL S ON FOREIGN
TRADE ROUTES; SELECTION OF ROUTES; ENCOUR-
AGING PRIVATE OPERATION BY SALE OR CHARTER,;
SELLING PRICE (46 App. U.S.C. 1195 (2003)). Assoon as
practicable after the passage of this Act, and continuing thereafter, the
Secretary of Transpor-tation shall arrange for the employment of the
Department of Transportation’s vessels in steamship lines on such trade
routes, exclusively serving the foreign trade of the United States, as the
Secretary of Transportation shall determine are necessary and essential for
the devel opment and maintenance of the commerce of the United States
and the national defense: Provided, That such needs are not being ade-
quately served by existing steamship lines privately owned and operated by
citizens of the United States and documented under the laws of the United
States. It shall be the policy of the Secretary of Transportation to encour-
age private operation of each essentia steamship line now owned by the
United States by selling such lines to citizens of the United States in the
manner provided in section 7 of the Merchant Marine Act, 1920, and in
strict accordance with the provisions of section 5 of said Act, or by demis-
ing his vessels on bare-boat charter to citizens of the United States who
shall agree to maintain such line or lines in the manner hereinafter provid-
ed. No vessel constructed under the provisions of this Act, as amended,
shall be sold by the Secretary of Transportation for operation in the foreign
trade for a sum less than the estimated foreign construction cost exclusive
of national defense features (determined as of the date the construction
contract therefor is executed) less depreciation based on a twenty-five-year
life, nor shall any such vessel be sold by the Secretary of Transportation
for operation in the domestic trade for a sum less than the cost of construc-
tion in the United States exclusive of national defense features less
depreciation based on a twenty-five-year life.®

% Section 1 of the Act of June 29, 1949 (63 STAT. 349), as amended (46 App. U.S.C.
864b) provides: “On or after June 29, 1949, no sale of avessel by the Maritime
Administration of the Department of Transportation shall be completed until its ballast
and equipment shall have been inventoried and their value taken into consideration by
the Maritime Administration in determining the selling price.”

* See footnote 8, page 22, supra.
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SEC. 706. ADVERTISING FOR BIDS FOR CHARTERS;
REJECTION OF BIDS (46 App. U.S.C. 1196 (2003)).

(8) The Secretary of Transportation shall not charter the Department
of Transportation’s vessels to private operators except upon competitive
sealed bids submitted in strict compliance with al the terms and condi-
tions of a public advertisement soliciting such bids. Each and every
advertisement for bids to charter the Department of Transportation’s
vessels shall state the number, type, and tonnage of the vessels the
Secretary of Transportation is offering for bare-boat charter for opera-
tion as a steamship line on a designated trade route, the minimum num-
ber of sailings that will be required, the length of time for which the
charter will be given, and al other information the Secretary of
Transportation shall deem necessary for the information of prospective
bidders.

(b) The Secretary of Transportation shall have authority to, and shall
announce in his advertisements for bids that the Secretary of Transpor-
tation reserves the right to, reject any and al bids submitted. The
Secretary of Transportation shall reject any bid for the charter (under
sections 701 to 713, both inclusive, of thistitle, as amended ) of any
vessel constructed under the provisions of this Act, as amended, if the
charter hire offered by the bidder is lower than the minimum charter
hire for such vessel would be if chartered under the provisions of sec-
tion 714, as amended, of thistitle.

SEC. 707. AWARDING CHARTER ON BIDS (46 App.
U.S.C. 1197 (2003)).

() Highest bid. The Secretary of Transportation shall award the
charter to the bidder proposing to pay the highest monthly charter hire
unless the Secretary of Transportation shall reject such bid for the rea-
sons set forth in subsection (b) of this section.

(b) Rejection of highest bid. The Secretary of Transportation may
reject the highest or most advantageous or any other bid, if, in the
Secretary’ s discretion, the charter hire offered is deemed too low, or the
Secretary of Transportation determines that the bidder lacks sufficient
capital, credit, or experience to operate successfully the line; but the
reason or reasons for rejection of any bid upon request of the bidder,
shall be stated to such bidder in writing.

(c) Next highest bid; rejection of all bids and readvertisement. If
the highest bid is rejected, the Secretary of Transportation may award
the charter to the next highest bidder, or may reject all bids and readver-
tise the line: Provided, however, That the Secretary of Transportation
may operate the line until conditions appear to be more favorable for a
reoffering of the line for private charter.
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SEC. 708. PAYMENT OF SUBSIDIESTO CHARTERERS
(46 App. U.S.C. 1198 (2003)). The Secretary of Transportation
may, if in his discretion financial aid is deemed necessary, enter into a
contract with any charterer of its vessels for payment to such charterer
of an operating-differential subsidy upon the same terms and conditions
and subject to the same limitations and restrictions, where applicable, as
are elsawhere provided in this Act with respect to payments of such
subsidies to operators of privately owned vessels.

SEC. 709. EXCESSPROFIT; PAYMENT TO SECRETARY;
FORMULA FOR DETERMINING PROFIT (46 App.
U.S.C. 1199 (2003)).

(@) Every charter made by the Secretary of Transportation pursuant to
the provisions of thistitle shall provide that whenever, at the end of any
calendar year subsequent to the execution of such charter, the cumula
tive net voyage profits (after payment of the charter hire reserved in the
charter and payment of the charter’s fair and reasonable overhead
expenses applicable to operation of the chartered vessels) shall exceed
10 per centum per annum on the charterer’s capital necessarily
employed in the business of such chartered vessels, the charterer shall
pay over to the Secretary of Transportation as additional charter hire,
one-half of such cumulative net voyage profit in excess of 10 per cen-
tum per annum: Provided, That the cumulative net profit so accounted
for shall not be included in any calculation of cumulative net profit in
subsequent years.

(b) Every charter shall contain a definition of the terms “net voyage
profit” and “fair and reasonable overhead expenses’, and “capital neces-
sarily employed”, as said terms are used in subsection (a) of this sec-
tion, setting forth the formula for determining such profit and overhead
expense and capital necessarily employed, which definitions shall have
been previously approved by the Secretary of Transportation and pub-
lished in the advertisement for bids for such charter.

SEC. 710. UNDERTAKING REQUIRED OF CHARTERER
(46 App. U.S.C. 1200 (2003)). Every charterer of the Secretary of
Transportation’s vessels shall be required to deposit with the Secretary
of Transportation an undertaking with approved sureties as security for
the faithful performance of all of the conditions of the charter, including
indemnity against liens on the chartered vessels, in such amount as the
Secretary of Transportation shall require.

SEC. 711. TERMSAND CONDITIONS OF CHARTERS
(46 App. U.S.C. 1201 (2003)). The chartersto be made by the
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Secretary of Transportation pursuant to the provisions of this title shall
demise the vessels to the charterer subject to all usual conditions con-
tained in bareboat charters, and until January 1, 1940, shall be for terms
of three years or less as the Secretary of Transportation may decide:
Provided, That after January 1, 1940, charters may be executed by the
Secretary of Transportation for such terms as the experience gained by
the Secretary of Transportation shall indicate are to the best interests of
the United States and the merchant marine.

SEC. 712. INSURANCE REQUIREMENTS; REPAIRS;
INSPECTION BY SECRETARY; TERMINATION OF
CHARTER IN NATIONAL EMERGENCY (46 App. U.S.C.
1202 (2003)). Every charter shall provide—

(@) That the charterer shall carry on the chartered vessels, at his own
expense, policies of insurance covering all marine and port risks, pro-
tection and indemnity risks, and al other hazards and liabilities, in such
amounts, in such form, and in such insurance companies as the
Secretary of Transportation shall require and approve, adequate to cover
all damages claimed against and losses sustained by the chartered ves-
sels arising during the life of the charter: Provided, That in accordance
with existing law, some or all of such insurance risks may be underwrit-
ten by the Secretary of Transportation himself asin his discretion he
may determine.

(b) That the charterer shall at its own expense keep the chartered ves-
sel in good state of repair and in efficient operating condition and shall
at its own expense make any and all repairs as may be required by the
Secretary of Transportation.

(c) That the Secretary of Transportation shall have the right to inspect
the vessel at any and all times to ascertain its condition.

(d) That whenever the President shall proclaim that the security of
the national defense makes it advisable, or during any national emer-
gency declared by proclamation of the President, the Secretary of
Transportation may terminate the charter without cost to the United
States upon such notice to the charterers as the President shall
determine.

SEC. 713. FINANCIAL RESOURCESAND OTHER
FACTORS CONSIDERED IN AWARDING CHARTERS

(46 App. U.S.C. 1203 (2003)). Inthe awarding of charters, the
Secretary of Transportation shall take in consideration the charter’s
financial resources and credit standing, practical experience in the oper-
ation of vessels, and any other factors that would be considered by a
prudent businessman in entering into atransaction involving alarge
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investment of his capital; and the Secretary of Transportation is directed
to refrain from chartering the Department of Transportation’s vesselsto
any person appearing to lack sufficient capital, credit, and experience to
operate successfully the vessel over the period covered by the charter.

SEC. 7143 CONSTRUCTION AND CHARTERING OF
VESSEL S FOR UNSUCCESSFUL ROUTES; PURCHASE
OF VESSEL BY CHARTERER; PURCHASE PRICE;
OPERATION OF VESSEL IN FOREIGN TRADE (46 App.
U.S.C. 1204 (2003)). If the Secretary of Transportation shall find
that any trade route (determined by the Secretary of Transportation to be
an essential trade route as provided in section 211 of this Act) cannot be
successfully developed and maintained and the Secretary of
Transportation’ s replacement program cannot be achieved under private
operation of such trade route by a citizen of the United States with ves-
sels registered under the laws thereof, without further Government aid
in addition to the financial aids authorized under titlesV and V1 of this
Act, the Secretary of Transportation is authorized to have constructed,
in private shipyards or in navy yards, the vessel or vessels of the types
deemed necessary for such trade route, and to demise such new vessel
or vessels on bare-boat charter to the American-flag operator established
on such trade route, without advertisement or competition, upon an
annual charter hire of not less than 4 per centum of the price (herein
referred to as the “foreign cost”) at which such vessel or vessels would
be sold if constructed under Title V, plus an amount equal to (i) the
sum of a percentage of the depreciated foreign cost computed annually
upon the basis of a twenty-five year life of the vessel determined by the
Secretary of the Treasury, taking into consideration the current average
market yield on outstanding marketable obligations of the United States
with remaining periods to maturity comparable to the term of the char-
ter, adjusted to the nearest one-eighth of 1 per centum, plus (ii) an
allowance adequate in the judgment of the Secretary of Transportation
to cover administrative costs. Such charter may contain an option to the
charterer to purchase such vessel or vessels from the Secretary of
Transportation within five years after delivery thereof under the charter,
upon the same terms and conditions as are provided in title V for the
purchase of new vessels from the Secretary of Transportation, except
that (a) the purchase price shall be the foreign cost less depreciation to
the date of purchase based upon a twenty-five-year life; (b) the required
cash payment payable at the time of such purchase shall be 25 per cen-

* See footnote 8, page 22, supra
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tum of the purchase price as so determined; (c) the charter may provide
that al or any part of the charter hire paid in excess of the minimum
charter hire provided for in this section may be credited against the cash
payment payable at the time of such purchase; (d) the balance of the
purchase price shall be paid within the years remaining of the twenty-
five years after the date of delivery of the vessel under the charter and
in approximately equal annual installments, except that the first of said
installments which shall be payable upon the next ensuing anniversary
date of such delivery under the charter, shall be a proportionate part of
the annual installment, interest to be payable upon the unpaid balances
from the date of purchase, at arate not less than (i) arate determined by
the Secretary of the Treasury, taking into consideration the current aver-
age market yield on outstanding marketable obligations of the United
States with remaining periods to maturity comparable to the average
maturities of such loans adjusted to the nearest one-eighth of 1 per cen-
tum, plus (ii) an allowance adequate in the judgment of the Secretary of
Transportation to cover administrative costs.

Such charter shall provide for operation of the vessel exclusively in
foreign trade, or on a round-the-world voyage, or on a round voyage
from the west coast of the United States to a European port or ports
which includes intercoastal ports of the United States, or a round voy-
age from the Atlantic coast of the United States to the Orient which
includes intercoastal ports of the United States, or on avoyage in for-
eign trade on which the vessel may stop at the State of Hawaii, or an
island possession or island Territory of the United States, and if the ves-
sel is operated in the domestic trade of any of the above-enumerated
services the charterer will pay annualy to the Secretary of Transpor-
tation that proportion of one-twenty-fifth of the difference between the
domestic and foreign cost of such vessel as the gross revenue derived
from the domestic trade bears to the gross revenue derived from the
entire voyages completed during the preceding year.

SEC. 715. EXPERIMENTAL OPERATIONAND TESTING
OF UNITED STATESVESSEL S, NUMBER; BAREBOAT
CHARTERS;, REVIEW OF CHARTERSAND AGENCY
AGREEMENTS;, PROVISIONSAPPLICABLE TO CHAR-
TERSAND AGREEMENTS (46 App. U.S.C. 1205 (2003)).
The Secretary of Transportation, for the purpose of practical develop-
ment, trial, and testing, is authorized without regard to other provisions
of thistitle or other laws relating to chartering and general agency oper-
ations, to operate, under general agency agreements or bareboat charter,
vessels owned by the United States (including any national defense
reserve vessel) which have been constructed, reconditioned, or remod-
eled for experimental or testing purposes, in the foreign or domestic
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trade of the United States or for use for the account of any agency or
department of the United States, under such reasonable terms or condi-
tions as the Secretary of Transportation determines to be necessary to
carry out the objects of this Act: Provided, however, That not in excess
of ten such vessels shall be operated and tested under the authority of
this section in any one year. Bareboat charters entered into under this
section shall be made at reasonable rates of charter and shall include
such restrictions and conditions as the Secretary of Transportation deter-
mines to be necessary or appropriate to protect the public interest,
including provisions for recapture of profits as provided for in section
709 of this Act, as amended. Charters and general agency agreements
entered into under this section shall be reviewed annually for the pur-
pose of determining whether conditions exist which would justify con-
tinuance of the charter or agreement. Those provisions of law prescribed
or incorporated under the heading “vessel operations revolving fund”*
in chapter V111 of the Third Supplemental Appropriation Act, 1951
(Public Law 45, Eighty-second Congress; 65 Stat. 52, 59); which relate
to vessel operating activities of the Secretary of Transportation and to
employment of seamen through general agents, shall be applicablein
connection with charters and agreements entered into under this section.

#The Vessel Operations Revolving Fund is set out at page 337, infra.
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TITLE VIII*—CONTRACT PROVISIONS

SEC. 801. PROVISION FOR BOOKSAND RECORDS;
FILING BALANCE SHEETS;, INSPECTION AND AUDIT-
ING BY SECRETARY; RESCISSION OF CONTRACT ON
FAILURE TO COMPLY WITH PROVISIONS (46 App.
U.S.C. 1211 (2003)). Every contract executed by the Secretary of
Transportation under the provisions of title VI or VI of this Act; shall
contain provisions requiring (1) that the contractor and every affiliate,
domestic agent, subsidiary, or holding company connected with, or
directly or indirectly controlling or controlled by, the contractor, to keep
its books, records, and accounts, relating to the maintenance, operation,
and servicing of the vesseals, services, routes, and lines covered by the
contract, in such form and under such regulations as may be prescribed
by the Secretary of Transportation: Provided, That the provisions of this
paragraph shall not require the duplication of books, records, and
accounts required to be kept in some other form by the Interstate
Commerce Commission; (2) that the contractor and every affiliate,
domestic agent, subsidiary, or holding company connected with or
directly or indirectly controlling or controlled by, the contractor, to file,
upon notice from the Secretary of Transportation, balance sheets, profit
and loss statements, and such other statements of financial operations,
special report, memoranda of any facts and transactions, which in the
opinion of the Secretary of Transportation affect the financial resultsin,
the performance of, or transactions or operations under, such contract;
(3) that the Secretary of Transportation shall be authorized to examine
and audit the books, records, and accounts of all persons referred to in
this section whenever he may deem it necessary or desirable; and (4)
that upon the willful failure or refusal of any person described in this
section to comply with the contract provisions required by this section,
the Secretary of Transportation shall have the right to rescind the con-
tract, and upon such rescission the United States shall be relieved of all
further liability on such contract.

SEC. 802. PURCHASE OR REQUISITION OF VESSELSBY
UNITED STATES;, AMOUNT OF PAYMENT (46 App. U.S.C.
1212 (2003)). Every contract executed by the Secretary of
Transportation under authority of title V' of this Act shall provide that—

In the event the United States shall, through purchase or requisition,
acquire ownership of the vessal or vessels on which a construction-differ-
ential subsidy was paid, the owner shall be paid therefor the value thereof,
but in no event shall such payment exceed the actual depreciated construc-
tion cost thereof (together with the actual depreciated cost of capital

* Throughout Title VIII of the Merchant Marine Act, 1936, the term "citizen of the
United States" is defined as provided in footnote 1, page 1 supra.
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improvements thereon, but excluding the cost of national-defense features)
less the depreciated amount of construction-differential subsidy thereto-
fore paid incident to the construction or reconditioning of such vessel or
vessels, or the fair and reasonable scrap value of such vessel as deter-
mined by the Secretary of Transportation, whichever isthe greater. Such
determination shall be final. In computing the depreciated value of such
vessel, depreciation shall be computed on each vessel on the schedule
adopted by the Internal Revenue Service for income-tax purposes.

The foregoing provision respecting the requisition or the acquisition of
ownership by the United States shall run with the title to such vessel or
vessels and be binding on al owners thereof.

SEC. 804.* OPERATING COMPETING FOREIGN-FLAG
VESSEL FORBIDDEN (46 App. U.S.C. 1222 (2003)).

(@) Operating-Differential Subsidy; Competition With Essential
American-Flag Service. Except as provided in subsections (b) and (c)
of this section, it shall be unlawful for any contractor receiving an oper-
ating-differential subsidy under title VI or for any charterer of vessels
under title V11 of this Act, or any holding company, subsidiary, affiliate,
or associate of such contractor or such charterer, or any officer, director,
agent, or executive thereof, directly or indirectly to own, charter, act as
an agent or broker for, or operate any foreign-flag vessel which com-
petes with any American-flag service determined by the Secretary of
Transportation to be essential as provided in section 211 of this Act.

(b) Waiver; Special Circumstances. Under special circumstances
and for good cause shown, the Secretary of Transportation may, in his
discretion, waive the provisions of subsection (a) of this section as to
any contractor, for a specific period of time.

(c) Exceptions. Upon application to the Secretary of Transportation
the provisions of subsection (@) of this section shall not apply to the fol-
lowing specified activities of any contractor under title VI, or thosein
the foregoing specified relationship to him, who was not such a contrac-
tor on April 15, 1970, and who shall have complied with the require-
ment set forth in subsection (d) of this section:

(1) Until April 15, 1990—

(A) the continued ownership, charter, or operation of aforeign-flag
vessel engaged in the carriage of dry or liquid cargoes in bulk which
was owned, chartered, or operated by such contractor, or those in the
foregoing specified relationship to him, on April 15, 1970;

% Section 3534(a)(2) of Public Law 108-136, approved November 24, 2003 (117
STAT. 1818), repeals Section 804 of the Merchant Marine Act, 1936. Section 3537(b)
of Public Law 108-136 (117 STAT. 1820) provides that this repeal shall take effect on
October 1, 2005.
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(B) the continued acting as agent or broker for a vessel described in
subsection (c)(1)(A) of this section which is owned, chartered, or operat-
ed by such contractor, or those in the foregoing specified relationship to
him, and for which such contractor, or those in foregoing specia rela
tionship to him, were acting as agent or broker on April 15, 1970:

(d) Statement to be Filed with Secretary. No contractor under title
V1, whether he shall have become such a contractor before or after the
date of enactment of this section, shall avail himself of the provisions of
subsection (c) of this section unless not later than ninety days after the
enactment of this section there shall have been filed with the Secretary
of Transportation a full and complete statement, satisfactory in form and
substance to the Secretary, of all foreign-flag vessels which he, or those
in the foregoing specified relationship to him, directly or indirectly
owned, chartered, acted as agent or broker for, or operated on April 15,
1970.

(e) Reportto Congress. During the period of time provided for in
subsection () of this section, the Secretary of Transportation shall
include in the annual report pursuant to section 208 of this Act, areport
on the activities of contractors under such subsection, including but not
limited to, the nature and extent of such activities; its effect, if any,
upon carrying forward the national policy declared in section 101 of this
Act; and the Secretary’ s recommendations for legidation, if such is
deemed to be necessary.

(f) Useof Foreign-Flag Vessels.* The provisions of subsection (a)
shall not preclude a contractor receiving assistance under subtitle A or B
of title VI, or any holding company, subsidiary, or affiliate of the con-
tractor, or any officer, director, agent, or executive thereof, from—

(1) owning, chartering, or operating any foreign-flag vessel on a voyage
or a segment of avoyage that does not call at a port in the United States;

% Subsection (f) was added by Section 5(a) of Public Law 104-239, approved October
8, 1996 (110 STAT. 3131), the Maritime Security Act of 1966. Section 5(b) provides: “(b)
Effective Date.—The amendment made by subsection (a) shall apply to a contractor
under subtitle B of title VI of the Merchant Marine Act, 1936, as amended by this Act,
upon enactment of this Act, and shall apply to a contractor under subtitle A of title VI of
that Act, upon the earlier of—(1) the date that a payment is made, under the Maritime
Security Program under subtitle B of that title to a contractor under subtitle B of that title
who is not party to an operating-differenctial subsidy contract under subtitle A of that
title, with the Secretary of Transportation to cause notice of the date of such payment to
be published to be published in the Federal Register as soon as possible; or (2) with
respect to a particular contractor under the operating-differential subsidy program under
subtitle A of that title, the date that contractor enters into a contract with the Secretary
under the Maritime Security Program established by subtitle B of that title.”

On December 20, 1996, the Maritime Security Program was entered into by Farrell
Lines Incorporated, Waterman Steamship Corporation, Lykes Bros. Steamship Co. Inc.,
Central Gulf Lines, Inc., Crowley Maritime Corp., Maersk Line, Ltd., OSG Car Carriers,
Inc., Sea-Land Service, Inc. and First American Bulk Carrier Corporation. On January 21,
1997, American President Lines, Ltd. entered into the Maritime Security Program.
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(2) owning, chartering, or operating any foreign-flag vessel in line
haul service between the United States and foreign ports if—

(A) theforeign-flag vessel was owned, chartered, or operated by, or
is areplacement for a foreign-flag vessel owned, chartered, or
operated by, such owner or operator, or any holding company, sub-
sidiary, affiliate, or associate of such owner or operator, on the date of
enactment of the Maritime Security Act of 1996;

(B) the owner or operator, with respect to each additional foreign-
flag vessel, other than atime chartered vessel, has first applied to
have that vessel covered by an operating agreement under subtitle B
of title VI, and the Secretary has not awarded an operating agreement
with respect to that vessel within 90 days after the filing of the appli-
cation; or

(C) thevessdl has been placed under foreign documentation pur-
suant to section 9 of the Shipping Act, 1916 (46 U.S.C. App. 808),
except that any foreign-flag vessel, other than atime chartered vessdl,
areplacement vessel under section 653(d), or a vessel operated by the
owner or operator on the date of enactment of the Maritime Security
Act of 1996, in line haul service between the United States and for-
eign portsis registered under the flag of an effective United States-
controlled foreign flag, and available to be requisitioned by the
Secretary of Transportation pursuant to section 902 of this Act;

(3) owning, chartering, or operating foreign-flag bulk cargo vessels
that are operated in foreign-to-foreign service or the foreign commerce
of the United States;

(4) chartering or operating foreign-flag vessels that are operated sole-
ly as replacement vessels for United States-flag vessels or vessel capaci-
ty that are made available to the Secretary of Defense pursuant to sec-
tion 653 of this Act; or

(5) entering into time or space charter or other cooperative agree-
ments with respect to foreign-flag vessels or acting as agent or broker
for aforeign-flag vessel or vessels.

SEC. 805. FORBIDDEN PRACTICESRELATING TO
COASTWISE SERVICE, SALARIES, OFFICERS, AND
EMPLOYEES (46 App. U.S.C. 1223 (2003)).

(a) Foreign Trade Subsidy Contractor Engaging in Coastwise or
Intercoastal Trade. It shal be unlawful to award or pay any subsidy to
any contractor under authority of subtitle A of title VI of this Act, or to
charter any vessel to any person under title VII of this Act, if said con-
tractor or charterer, or any holding company, subsidiary, affiliate, or
associate of such contractor or charterer, or any officer, director, agent,
or executive thereof, directly or indirectly, shall own, operate, or charter
any vessel or vessels engaged in the domestic intercoastal or coastwise
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service, or own any pecuniary interest, directly or indirectly, in any per-
son or concern that owns, charters, or operates any vessel or vesselsin
the domestic intercoastal or coastwise service, without the written per-
mission of the Secretary of Transportation. Every person, firm, or cor-
poration having any interest in such application shall be permitted to
intervene and the Secretary of Transportation shall give a hearing to the
applicant and the intervenors. The Secretary of Transportation shall not
grant any such application if the Secretary of Transportation finds it will
result in unfair competition to any person, firm, or corporation operating
exclusively in the coastwise or intercoastal service or that it would be
prejudicial to the objects and policy of this Act: Provided, That if such
contractor or other person above-described or a predecessor in interest
was in bona-fide operation as a common carrier by water in the domes-
tic, intercoastal, or coastwise trade in 1935 over the route or routes or in
the trade or trades for which application is made and has so operated
since that time or if engaged in furnishing seasonal service only, wasin
bona-fide operation in 1935 during the season ordinarily covered by its
operation, except in either event, as to interruptions of service over
which the applicant or its predecessor in interest had no control, the
Secretary of Transportation shall grant such permission without requir-
ing further proof that public interest and convenience will be served by
such operation, and without further proceedings as to the competition in
such route or trade.

If such application be alowed, it shall be unlawful for any of the per-
sons mentioned in this section to divert, directly or indirectly, any mon-
eys, property, or other thing of value, used in foreign-trade operations,
for which a subsidy is paid by the United States, into any such coast-
wise or intercoastal operations; and whosoever shall violate this provi-
sion shall be guilty of a misdemeanor.

(b) Contractor in Default Paying Mor e Than Specified Salary.
Whenever any contractor under subtitle A of title VI or title VII receiv-
ing an operating-differential subsidy is in default with respect to any
mortgage, note, purchase contract, or other obligation to the Secretary
of Transportation, or has not maintained, in a manner satisfactory to the
Secretary of Transportation, all of the reserves provided for in this Act,
the Secretary of Transportation shall have the right to supervise the
number and compensation of all officers and employees of the contrac-
tor.

(d) Employing Other Personsor Concernsas Managing or
Operating Agent. It shall be unlawful, without express written consent
of the Secretary of Transportation for any contractor holding a contract
authorized under subtitle A of title VI or VII of this Act to employ any
other person or concern as the managing or operating agent of such
operator, or to charter any vessel, on which an operating-differential

105



subsidy isto be paid, for operation by another person or concern, and if
such charter is made, the person or concern operating the chartered ves-
sel or vessels shall be subject to al the terms and provisions of this Act,
including limitations of profits and salaries.

(f) Penalty. Any willful violation of any provision of this section
shall constitute a breach of the contract or charter in force under this
Act, and upon determining that such a violation has occurred the
Secretary of Transportation may forthwith declare such contract or char-
ter rescinded and any person willfully violating the provisions of this
section shall be guilty of a misdemeanor.

SEC. 806. FINESAND PENALTIES; CONVICTION AS
RENDERING PERSONSINELIGIBLE TO RECEIVE
BENEFITS OF LAW (46 APP. U.S.C. 1228 (2003)).

Whenever any natural person is found guilty in any district court of
the United States of any act or acts declared in this Act to constitute a
misdemeanor, he shall be punished by afine of not more than $10,000,
or by imprisonment for not less than one year or more than five years,
or by both fine and imprisonment. Whenever any corporation is found
guilty of any act or acts declared in this Act to be unlawful, such corpo-
ration shall be punished by a fine of not more than $25,000.

In addition to the punishment prescribed in subsection (a) of this sec-
tion, any person or corporation convicted of a misdemeanor under the
provisions of this Act shall be ineligible, at the discretion of the
Commission or the Secretary of Transportation, to receive any benefits
under titles V and V1 of this Act, or to receive a charter under title VII
of this Act, for a period of five years after conviction.

Whoever knowingly and wilfully violates any order, rule, or regula
tion of the Federal Maritime Commission or the Secretary of
Transportation made or issued in the exercise of the powers, duties, or
functions transferred to it or him or vested in it or him by this Act, as
amended, for which no penalty is otherwise expressly provided, shall
upon conviction thereof be subject to a fine of not more than $500. If
such violation is a continuing one, each day of such violation shall con-
stitute a separate offense.

SEC. 808. DISCRIMINATION IN RESPECT TO CARGO (46
APP. U.S.C. 1226 (2003)).

It shall be unlawful for any contractor receiving an operating-differen-
tial subsidy under title VI or for any charterer under title VI1 of this Act
unjustly to discriminate in any manner so as to give preference directly
or indirectly in respect to cargo in which such contractor or charterer
has a direct or indirect ownership, or purchase or vending interest; and
whosoever shall violate this provision shall be guilty of a misdemeanor.
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SEC. 809. CONTRACTSDESIGNED EQUITABLY FOR
ALL PORTS; MINIMUM ALLOCATION OF FUNDS;
REPORT TO CONGRESS; PREFERENCE TO CITIZENS
OF UNITED STATES; REGIONAL OFFICES FOR MAR-
ITIME ADMINISTRATION (46 App. U.S.C. 1213 (2003)).

(a) Contracts under this Act shall be entered into so as to equitably
serve, insofar as possible, the foreign-trade requirements of the Atlantic,
Gulf, Great Lakes, and Pecific ports of the United States. In order to
assure equitable treatment for each range of ports referred to in the pre-
ceding sentence, not less than 10 percent of the funds appropriated for
construction-differential subsidy and operating-differential subsidy pur-
suant to this Act or any law authorizing funds for the purposes of this
Act shall be allocated to each such port range: Provided, however, That
such allocation shall apply to the extent that subsidy contracts are
approved by the Secretary of Transportation. For the purposes of this
section and section 211(a), the Secretary shall establish trade routes, ser-
vices, or lines that take into account the seasonal closure of the Saint
Lawrence Seaway and provide for aternate routing of ships via adiffer-
ent range of ports during that closure so as to maintain continuity of ser-
vice on ayear-round basis. For the purposes of section 605(c), such an
aternate routing via a different range of ports shall be deemed to be ser-
vice from Great Lakes ports, provided such alternative routing is based
upon receipt or delivery of cargo at Great Lakes-Saint Lawrence
Seaway ports under through intermodal bills of lading. The Secretary
shall include in the annual report pursuant to section 208 of this Act a
detailed report (1) describing the actions that have been taken pursuant
to this Act to assure insofar as possible that direct and adequate service
is provided by United States-flag commercial vessels to each range of
ports referred to in this section; and (2) including any recommendations
for additional legidation that may be necessary to achieve the purpose
of this section. In awarding contracts under this Act, preference shall be
given to persons who are citizens of the United States and who have the
support, financial and otherwise, of the domestic communities primarily
interested.

(b) There shall be established and maintained within the Maritime
Administration such regional offices as may be necessary, including, but
not limited to, one such office for each of the four port ranges specified
in subsection (a) of this section. The Secretary of Transportation shall
appoint aqualified individual to be the Director of each such regiona
office and shall carry out appropriate functions, activities, and programs
of the Maritime Administration through such regional offices.
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SEC. 810. AGREEMENTSWITH OTHER CARRIERS
FORBIDDEN; WITHHOLDING SUBSIDIES; ACTIONSBY
INJURED PERSONS FOR DAMAGES (46 App. U.S.C.

1227 (2003)). It shall be unlawful for any contractor receiving an
operating-differential subsidy under title VI or for any charterer of ves-
sels under title VI of this Act, to continue as a party to or to conform to
any agreement with another carrier or carriers by water, or to engage in
any practice in concert with another carrier or carriers by water, which
is unjustly discriminatory or unfair to any other citizen of the United
States who operates a common carrier by water exclusively employing
vessels registered under the laws of the United States on any established
trade route from and to a United States port or ports.

No payment or subsidy of any kind shall be paid directly or indirectly
out of funds of the United States or any agency of the United States to
any contractor or charterer who shall violate this section. Any person
who shall be injured in his business or property by reason of anything
forbidden by this section may sue therefor in any district court of the
United States in which the defendant resides or is found or has an agent,
without respect to the amount in controversy, and shall recover threefold
the damages by him sustained, and the cost of suit, including a reason-
able attorney’ s fee.
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TITLE IX—MISCELLANEOUS PROVISIONS

SEC. 901.* TRANSPORTATION IN AMERICAN VES-
SEL'SOF GOVERNMENT PERSONNELAND CERTAIN
CARGOES (46 App. U.S.C. 1241 (2003)).

(@ Requirement that Officers and Employees Travel on American
Ships. Any officer or employee of the United States traveling on offi-
cia business overseas or to or from any of the possessions of the United
States shall travel and transport his personal effects on ships registered
under the laws of the United States where such ships are available
unless the necessity of his mission requires the use of a ship under a
foreign flag. The Administrator of General Services shall prescribe reg-
ulations under which agencies shall not pay for or reimburse officers or
employees for travel or shipping expenses incurred on aforeign shipin
the absence of satisfactory proof of the necessity therefor.

(b) CargoesProcured, Furnished or Financed by United States;
Waiver in Emergencies; Exceptions; Definition.

(1) Whenever the United States shall procure, contract for, or otherwise
obtain for its own account, or shall furnish to or for the account of any for-
eign nation without provision for reimbursement, any equipment, materi-
als, or commodities, within or without the United States, or shall advance
funds or credits or guarantee the convertibility of foreign currenciesin con-
nection with the furnishing of such equipment, materials, or commaodities,
the appropriate agency or agencies shall take such steps as may be neces-
sary and practicable to assure that at least 50 per centum of the gross ton-
nage of such eguipment, materials, or commodities (computed separately
for dry bulk carriers, dry cargo liners, and tankers), which may be trans-
ported on ocean vessels shall be transported on privately owned United
States-flag commercial vessels, to the extent such vessels are available at
fair and reasonable rates for United States-flag commercial vessels, in such
manner as will insure a fair and reasonable participation of United States-
flag commercia vessels in such cargoes by geographic areas: Provided,
That the provisions of this subsection may be waived whenever the
Congress by concurrent resolution or otherwise, or the President of the
United States or the Secretary of Defense declares that an emergency exists
justifying a temporary waiver of the provisions of section 901(b)(1) and so
notifies the appropriate agency or agencies: And provided further, That the
provisions of this subsection shall not apply to cargoes carried in the ves-
sels of the Panama Canal Company. Nothing herein shall repeal or other-
wise modify the provisions of Public Resolution Numbered 17, Seventy-
third Congress (48 Stat. 500), as amended. For purposes of this section,
the term “ privately owned United States-flag commercia vessels’ shall not

* Section 901 sets forth certain cargo preference laws. Section 901(b)(1) is
commonly referred to as the Cargo Preference Act of 1954 or PL 664. These and other
cargo preference laws are set forth under Cargo Reservation, page 219, infra.
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be deemed to include any vessel which, subsequent to the date of enact-
ment of this amendment (9/21/61), shall have been either (a) built outside
the United States, (b) rebuilt outside the United States, or (¢) documented
under any foreign registry, until such vessel shall have been documented
under the laws of the United States for a period of three years * Provided,
however, That the provisions of this amendment shall not apply where, (1)
prior to the enactment of this amendment, the owner of a vessel, or con-
tractor for the purchase of avessdl, originally constructed in the United
States and rebuilt abroad or contracted to be rebuilt abroad, has notified the
Maritime Administration in writing of its intent to document such vessel
under United States registry, and such vessel is so documented on its first
arrival at a United States port not later than one year subsequent to the date
of the enactment of this amendment, or (2) where prior to the enactment of
this amendment, the owner of avessel under United States registry has
made a contract for the rebuilding abroad of such vessel and has notified
the Maritime Administration of such contract, and such rebuilding is com-
pleted and such vessel is thereafter documented under United States reg-
istry on itsfirst arrival at a United States port not later than one year subse-
quent to the date of the enactment of this amendment.

(2) Every department or agency having responsibility under this sub-
section shall administer its programs with respect to this subsection
under regulations issued by the Secretary of Transportation. The
Secretary of Transportation shall review such administration and shall
annually report to the Congress with respect thereto.®

* Note that Public Law 105-85, approved November 18, 1997 (111 STAT. 1629), the
Department of Defense Authorization Act for FY 1998, made the following amendments
to the Merchant Marine Act, 1936. Section 3603(b) of Public Law 105-85 (111 STAT.
2075), amended Section 652(c) of the Merchant Marine Act, 1936, by the addition of
the following: “The restrictions of section 901(b)(1) of this Act concerning the building,
rebuilding, or documentation of avessel in aforeign country shall not apply to a vessel
for any day the operator of that vessel is receiving payments under an operating agree-
ment under this subtitle.” Section 3604 of Public Law 105-85 (111 STAT. 2076), amend-
ed Section 653(d) of the Merchant Marine Act, 1936 (46 App. U.S.C. 1187hb(d)), to read
asfollows: “(d) Temporary replacement vessels. Notwithstanding any other provision
of this subtitle or of other law to the contrary—(1) a contractor or other person that
commits to make available a vessel or vessel capacity under the Emergency
Preparedness Program or another primary sealift readiness program approved by the
Secretary of Defense may, during the activation of that vessel or capacity under that
program, operate or employ in foreign commerce a foreign-flag vessel or foreign-flag
vessel capacity as atemporary replacement for the activated vessel or capacity; and (2)
such replacement vessel or vessel capacity shall be eligible during the replacement peri-
od to transport preference cargoes subject to section 2631 of title 10, United States
Code, the Act of March 26, 1934 (46 U.S.C. App. 1241-1), and sections 901(a), 901(b),
and 901b of this Act, to the same extent as the eligibility of the vessel or vessel capacity
replaced.”

“ Paragraph (2) was added to Section 901(b) of the Merchant Marine Act, 1936, by
Section 27(c) of Public Law 91-469, approved October 21, 1970 (84 STAT. 1018, 1034),
the Merchant Marine Act, 1970.
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(c) Motor Vehicle Owned by Government Personnel.
Notwithstanding any other provision of law, privately owned American
shipping services may be utilized for the transportation of motor vehi-
cles owned by Government personnel whenever transportation of such
vehicles at Government expense is otherwise authorized by law.*

FINDINGS AND DECLARATIONSWITH RESPECT TO
EXPORT TRANSPORTATION OF AGRICUL TURAL
COMMODITIES (46 App. U.S.C. 1241d (2003)).%

(@ The Congress finds and declares—

(1) that a productive and healthy agricultural industry and a strong
and active United States maritime industry are vitally important to the
economic well-being and national security objectives of our Nation;

(2) that both industries must compete in international markets
increasingly dominated by foreign trade barriers and the subsidization
practices of foreign governments; and

(3) that increased agricultural exports and the utilization of United
States merchant vessels contribute positively to the United States balance
of trade and generate employment opportunities in the United States.

(b) It istherefore declared to be the purpose and policy of the
Congress in this subtitle—

(1) to enable the Department of Agriculture to plan its export pro-
grams effectively, by clarifying the ocean transportation requirements
applicable to such programs;

(2) totakeimmediate and positive steps to promote the growth of the
cargo carrying capacity of the United States merchant marine;

“ See 10 U.S.C. 2634, Motor vehicles: transportation or storage for members on
change of permanent station or extended deployment., set forth on page 419, infra.

“ Enacted as section 1141 of Title X1, subtitle C, of Public Law 99-198, approved
December 23, 1985 (99 STAT. 1490), and not as part of the Merchant Marine Act, 1936.

The Conference Report (H. Rpt. 107-23) enacted as Public Law 107-67, approved
November 12, 2001 (115 STAT. 514), the Treasury and General Government
Appropriations Act, 2002, provides at page 61: "International Food Assistance. The
House bill contained a provision based upon concerns of the proper role for the Office of
Management and Budget in the administration of international food assistance programs.
In lieu of the House bill language, the conferees direct the Office of Management and
Budget to work closely with USDA and AID, as well as other appropriate Federal depart-
ments and agencies, with the expectations that agencies will work together to standardize
eligibility standards and deadlines for aid; define program goals with measurable standards
of performance; ensure that performance is appropriately measured and eval uated; and
fully utilize all Federal expertise to ensure that the best possible assistance is being provid-
ed to the private voluntary organizations operating the programs. The Office of
Management and Budget is also expected to keep the Committees on Appropriations fully
apprised of on-going action with respect to this multi-agency effort.”
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(3) to expand international trade in United States agricultural com-
maodities and products and to develop, maintain, and expand markets for
United States agricultural exports;

(4) toimprove the efficiency of administration of both the commodi-
ty purchasing and selling and the ocean transportation activities associ-
ated with export programs sponsored by the Department of Agriculture;

(5) to stimulate and promote both the agricultural and maritime
industries of the United States and encourage cooperative efforts by
both industries to address their common praoblems; and

(6) to providein the Merchant Marine Act, 1936, for the appropriate
disposition of these findings and purposes.

SEC. 90la. EXEMPTION OF CERTAINAGRICULTURAL
EXPORTSFROM REQUIREMENTS OF CARGO PREFER-
ENCE LAWS (46 App. U.S.C. 1241e (2003)).

The requirements of section 901(b)(1) of this Act and the Joint
Resolution of March 26, 1934 (46 U.S.C. App. 1241-1), shall not apply
to any export activities of the Secretary of Agriculture or the
Commodity Credit Corporation—

(1) under which agricultural commadities or the products thereof
acquired by the Commodity Credit Corporation are made available to
United States exporters, users, processors, or foreign purchasers for the
purpose of developing, maintaining, or expanding export markets for
United States agricultural commodities or the products thereof at pre-
vailing world market prices;

(2) under which payments are made available to United States
exporters, users, or processors or, except as provided in section 901b,
cash grants are made available to foreign purchasers, for the purpose
described in paragraph (1);

(3) under which commercial credit guarantees are blended with direct
credits from the Commodity Credit Corporation to reduce the effective
rate of interest on export sales of United States agricultural commaodities
or the products thereof;

(4) under which credit or credit guarantees for not to exceed 3 years
are extended by the Commodity Credit Corporation to finance or guar-
antee export sales of United States agricultural commodities or the
products thereof; or

(5) under which agricultural commadities or the products thereof
owned or controlled by or under loan from the Commodity Credit
Corporation are exchanged or bartered for materials, goods, equipment,
or services, but only if such materials, goods, equipment, or services are
of avalue at least equivalent to the value of the agricultural commodi-
ties or products exchanged or bartered therefor (determined on the basis
of prevailing world market prices at the time of the exchange or barter),
but nothing in this subsection shall be construed to exempt from the
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cargo preference provisions referred to in section 901b any requirement
otherwise applicable to the materials, goods, equipment, or services
imported under any such transaction.

SEC. 901b. SHIPMENT REQUIREMENTSFOR CER-
TAIN EXPORTS SPONSORED BY DEPARTMENT OF
AGRICULTURE (46 App. U.S.C. 1241f (2003)).

(& Minimum Requirement Respecting Gross Tonnage Trans-
ported in United States-flag Commercial Vessels, | mplementation.

(1) In addition to the requirement for United States-flag carriage of a
percentage of gross tonnage imposed by section 901(b)(1) of this Act,
25 percent of the gross tonnage of agricultural commodities or the prod-
ucts thereof specified in subsection (b) shall be transported on United
States-flag commercial vessels.

(2) In order to achieve an orderly and efficient implementation of the
requirement of paragraph (1)—

(A) an additional quantity equal to 10 percent of the gross tonnage
referred to in paragraph (1) shall be transported in United States-flag
vessels in calendar year 1986;

(B) an additional quantity equal to 20 percent of the gross tonnage
shall be transported in such vesselsin calendar year 1987; and

(C) an additiona quantity equal to 25 percent of the gross tonnage
shall be transported in such vesselsin calendar year 1988 and in each
calendar year thereafter.

(b) Covered Export Activity. This section shall apply to any export
activity of the Commodity Credit Corporation or the Secretary of
Agriculture—

(1) carried out under the Agricultural Trade Development and
Assistance Act of 1954 (7 U.S.C. 1691 et seq.);

(2) carried out under section 416 of the Agricultural Act of 1949
(7 U.S.C. 1431);

(3) carried out under the Bill Emerson Humanitarian Trust Act
(7 U.S.C. 1736f-1);

(4) under which agricultural commodities or the products thereof are—

(A) donated through foreign governments or agencies, private or
public, including intergovernmental organizations; or

(B) sold for foreign currencies or for dollars on credit terms of
more than ten years;

(5) under which agricultural commodities or the products thereof are
made available for emergency food relief at less than prevailing world
market prices;

(6) under which a cash grant is made directly or through an interme-
diary to aforeign purchaser for the purpose of enabling the purchaser to
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obtain United States agricultural commodities or the products thereof in
an amount greater than the difference between the prevailing world mar-
ket price and the United States market price, free along side vessel at
United States port; or

(7) under which agricultural commodities owned or controlled by or
under loan from the Commodity Credit Corporation are exchanged or
bartered for materials, goods, equipment, or services produced in for-
eign countries, other than export activities described in section 901a(5).

(c) Termsand Conditions.

(1) The requirement for United States-flag transportation imposed by
subsection (&) shall be subject to the same terms and conditions as pro-
vided in section 901(b) of this Act.

(2) In order to provide for effective and equitable administration of
the cargo preference laws the calendar year for the purpose of compli-
ance with minimum percentage requirements shall be for 12 month
periods commencing April 1, 1986, the 18-month period beginning
April 1, 2002, and the 12-month period beginning October 1, 2003, and
each year thereafter.

(3)(A) Subject to subparagraph (B), in administering sections 901(b)
and 901b (46 U.S.C. App. 1241(b) and 1241f), and, subject to subpara
graph (B) of this paragraph, consistent with those sections, the
Commodity Credit Corporation shall take such steps as may be neces-
sary and practicable without detriment to any port range to allocate, on
the principle of lowest landed cost without regard to the country of doc-
umentation of the vessel, 25 percent of the bagged, processed, or forti-
fied commaodities furnished pursuant to title Il of the Agricultural Trade
Development and Assistance Act of 1954 (7 U.S.C. 1751 et seq.).

(B) In carrying out this paragraph, there shall first be calculated the
alocation of 100 percent of the quantity to be procured on an overall
lowest landed cost basis without regard to the country of documenta
tion of the vessel and there shall be allocated to the Great L akes port
range® any cargoes for which it has the lowest landed cost under that
calculation. The requirements for United States-flag transportation
under section 901(b) and this section shall not apply to commodities

“ Note that the term "Great Lakes ports' isdefined in 7 C.F. R. 1496.5(f), as follows:
"(f) Great Lakes ports. (1) Commodities offered for delivery 'free alongside ship' (f.a.s.)
Great Lakes port range or intermodal bridge-port Great Lakes port range that represent
the overall (foreign and U.S. flag) lowest landed cost will be awarded on that basis.
Such offers will not be reevaluated on alowest landed cost U.S.-flag basis unless CCC
determines that 25 percent of the total annual tonnage of bagged, processed or fortified
commodities furnished under Title Il of Public Law 480 has been, or will be, transport-
ed from the Great Lakes port range during that fiscal year.

"(2) CCC will consider commodity offers as offers for delivery ‘intermodal
bridge-port Great Lakes port range' only if:
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alocated under subparagraph (A) to the Great Lakes port range, and
commodities allocated under subparagraph (A) to that port range may
not be reallocated or diverted to another port range to meet those
reguirements to the extent that the total tonnage of commaodities to which
subparagraph (A) applies that is furnished and transported from the
Great Lakes port range is less than 25 percent of the total annual tonnage
of such commodities furnished.

(C) Inawarding any contract for the transportation by vessel of com-
modities from the Great Lakes port range pursuant to an export activity
referred to in subsection (b), each agency or instrumentality—

(i) shall consider expressions of freight interest for any vessel from a
vessel operator who meets reasonable requirements for financial and
operational integrity; and

(ii) may not deny award of the contract to a person based on the type
of vessel on which the transportation would be provided (including on
the basis that the transportation would not be provided on aliner vessel
(asthat term is used in the Shipping Act of 1984, asin effect on
November 14, 1995)), if the person otherwise satisfies reasonable
requirements for financial and operational integrity.

(4) Any determination of nonavailability of United States-flag vessels
resulting from the application of this subsection shall not reduce the gross
tonnage of commaodities required by sections 901(b) and 901b to be trans-
ported on United States-flag vessels.

(d) “Export Activity” Defined. As used in subsection (b), the term
“export activity” does not include inspection or weighing activities, other
activities carried out for health or safety purposes, or technical assistance
provided in the handling of commercia transactions.

(e) PrevailingWorld Market Price.

(1) The prevailing world market price as to agricultural commodities or
the products thereof shall be determined under sections 901a through 901d
in accordance with procedures established by the Secretary of Agriculture.
The Secretary shall prescribe such procedures by regulation, with notice and
opportunity for public comment, pursuant to section 553 of title 5, United
States Code.

(2) Inthe event that a determination of the prevailing world market price of
any other type of materials, goods, equipment, or serviceis required in order to
determine whether a barter or exchange transaction is subject to subsection
(b)(6) or (b)(7), such determination shall be made by the Secretary of Agri-
culture in consultation with the heads of other appropriate Federal agencies.

"(i) The offer specifies delivery at a marine cargo-handling facility that is
capable of loading ocean going vessels at a Great Lakes port, as well as |oading
ocean going conveyances such as barges and container vans, and

"(ii) The commodities will be moved from one transportation conveyance to
another at such afacility."
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SEC. 901c. MINIMUM TONNAGE (46 App. U.S.C. 1241g (2003)).

(a)(1) For fiscal year 1986 and each fiscal year thereafter, the mini-
mum quantity of agricultural commodities to be exported under pro-
grams subject to section 901b shall be the average of the tonnage
exported under such programs during the base period defined in subsec-
tion (b), discarding the high and low years.

(2) The President may waive the minimum quantity for any fiscal
year required under paragraph (1) if he determines and reports to the
Congress, together with his reasons, that such quantity cannot be effec-
tively used for the purposes of such programs or, based on a certifica-
tion by the Secretary of Agriculture, that the commodities are not avail-
able for reasons which include the unavailability of funds.

(b) The base period utilized for computing the minimum tonnage
quantity referred to in subsection (a) for any fiscal year shall be the five
fiscal years beginning with the sixth fiscal year preceding such fiscal
year and ending with the second fiscal year preceding such fiscal year.

SEC. 901d. FINANCING OF SHIPMENT OF AGRICUL -
TURAL COMMODITIESIN UNITED STATES-FLAG
VESSELS (46 APP.U.S.C. 1241h (2003)).

(@) Financing by Secretary of Transportation of Increased Ocean
Freight Charges. The Secretary of Transportation shall finance any
increased ocean freight charges incurred in any fiscal year which result
from the application of section 901b.

(b) Reimbursement of Secretary 94]‘ Agricultureand Commodity
Credit Corporation; Computations. If inany fiscal year the total cost
of ocean freight and ocean freight differential for which obligations are
incurred by the Department of Agriculture and the Commodity Credit
Corporation on exports of agricultural commaodities and products thereof
under the agricultural export programs specified in section 901b(b) exceeds
20 percent of the value of such commodities and products and the cost of
such ocean freight and ocean freight differential on which obligations are
incurred by such Department and Corporation during such year, the
Secretary of Transportation shall reimburse the Department of Agriculture
and the Commodity Credit Corporation for the amount of such excess. For
the purpose of this subsection, commodities shipped from the inventory of
the Commodity Credit Corporation shall be valued as provided in section

“ Funds for ocean freight differential are appropriated in the Agriculture, Rural
Development, Food and Drug Administration, and Related Agencies Appropriations Acts.
See footnote 46, infra
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403(b) of the Agﬂcultural Trade Development and Assistance Act of 1954 (7
U.S.C. 1733(b)).

(c) Issuance, etc., of Obligations for Financing. For the purpose of
meeting those expenses required to be assumed under subsections (a) and (b),
the Secretary of Transportation shall issue to the Secretary of the Treasury
such obligations in such forms and denominations, bearing such maturities
and subject to such terms and conditions, as may be prescribed by the
Secretary of Transportation with the approval of the Secretary of the Treasury.
Such obligations shall be at arate of interest as determined by the Secretary of
the Treasury, taking into consideration the average market yield on outstand-
ing marketable obligations of the United States with remaining periods of
maturity comparable to the average maturities of such obligations during the
month preceding the issuance of such obligations of the Secretary of
Transportation. The Secretary of the Treasury shall purchase any obligations
of the Secretary of Transportation issued under this subsection and, for the
purpose of purchasing such obligations, the Secretary of the Treasury may use
as a public debt transaction the proceeds from the sale of any securities issued
under chapter 31 of title 31, United States Code, after the date of the enact-
ment of this Act and the purposes for which securities may be issued under
such chapter are extended to include any purchase of the obligations of the
Secretary of Transportation under this subsection. All redemptions and pur-
chases by the Secretary of the Treasury of the obligations of the Secretary of
Transportation shall be treated as public-debt transactions of the United States.

(d) Authorization of Appropriations. Thereis authorized to be appropriated
annually for each fiscal year, commencing with the fiscal year beginning October
1, 1986, an amount sufficient to reimburse the Secretary of Transportation for the
costs, including administrative expenses and the principa and interest due on the
obligations to the Secretary of the Treasury incurred under this section.
Reimbursement of any such costs shall be made with appropriated funds, as pro-
vided in this section, rather than through cancellation of notes.*

“ Note that Section 1(a) of Public Law 106-387, approved October 28, 2000 (114 STAT.
1549), the Agriculture Appropriations Act for fiscal year 2001, amended 7 U.S.C. 1736f(d)
to read asfollows:

(d) Vaue of commodities. Notwithstanding any other provision of law, in determining the
reimbursement due the Commodity Credit Corporation for all expenses incurred under this
Act, commaodities from the inventory of the Commodity Credit Corporation that were
acquired under dairy price support operations shall be valued at a price not greater than the
export market price for such commodities, as determined by the Secretary, as of the time
such commodity is made available under this Act.

“Public Law 100-202, approved December 22, 1987 (101 STAT. 1329-27), Making
Continuing Appropriations for the fiscal year 1988, and for other purposes, provides: “Such
sums as may be necessary for fiscal year 1988 and thereafter are hereby appropriated to lig-
uidate debt and pay interest due to the Secretary of the Treasury, as required by section 901d,
Merchant Marine Act, 1936.” Public Law 108-7, approved February 20, 2003 (117 STAT.
11, 35), the Consolidated Appropriations Resolution, 2003, appropriated $25,159,000, for
ocean freight differential costs for the shipment of agricultural commodities under title | of
the Agricultural Trade Development and Assistance Act of 1954, and under the Food for
Progress Act of 1985.

117



(e) Notification of Congress Respecting Failureto Obtain Funds
Necessary for Financing. Notwithstanding the provisions of this sec-
tion, in the event that the Secretary of Transportation is unable to abtain
the funds necessary to finance the increased ocean freight charges
resulting from the requirements of subsections (a) and (b) and section
901b(a), the Secretary of Transportation shall so notify the Congress
within 10 working days of the discovery of such insufficiency.

SEC. 901e. AUTHORIZATION OF APPROPRIATIONS (46
App. U.S.C. 1241i (2003)). There are authorized to be appropriat-
ed such sums as may be necessary to carry out the provisions of sec-
tions 901a through 901k.

SEC. 901f. TERMINATION OF SECTIONS901a
THROUGH 901k (46 App. U.S.C. 1241 (2003)). The opera-
tion of sections 901a through 901k shall terminate 90 days after the date
onwhicha

notification is made pursuant to section 901d(e), except with respect to
shipments of agricultural commodities and products subject to contracts
entered into before the expiration of such 90-day period, unless within
such 90-day period the Secretary of Transportation proclaims that funds
are available to finance increased freight charges resulting from the
requirements of sections 901b(a) and 901d(a) and (b). In the event of
termination under this section, nothing in sections 901a through 901d
shall be construed as exempting export activities from or subjecting
export activities to the cargo preference laws except to the extent those
activities are exempt under section 4(b) of Public Law 95-501 (7 U.S.C.
1707a(b)). In the event of termination under this section, the 50 percent
requirement in section 901(b) of the Merchant Marine Act, 1936 shall
bein full effect.

SEC. 901g. NATIONALADVISORY COMMISSION ON
AGRICULTURAL EXPORT TRANSPORTATION POLICY
(46 App. U.S.C. 1241k (2003)).

(8) Establishment. Thereis hereby established an advisory com-
mission to be known as the National Advisory Commission on
Agricultural Export Transportation Policy (hereafter in this section
through section 901j referred to as the “Commission”).

(b) Membership; Composition, Appointment, etc.
(1) The Commission shall be composed of 16 members.

(2) Eight members of the Commission shall be appointed by the
President.

(3) The chairman and ranking minority members of the Senate
Committee on Agriculture, Nutrition, and Forestry, of the Subcommittee
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on Merchant Marine of the Senate Committee on Commerce, Science,
and Transportation, of the House Committee on Agriculture, and of the
House Committee on Transportation and Infrastructure shall serve as
members of the Commission.

(4)(A) Four of the members appointed by the President shall be rep-
resentatives of agricultural producers, cooperatives, merchandisers, and
processors of agricultural commodities.

(B) The remaining four members appointed by the President shall be
representatives of the United States-flag maritime industry, two of whom
shall represent labor and two of whom shall represent management.

(c) Chairman; Vacancy.

(1) The members of the Commission shall elect a Chairman from
among its members.

(2) Any vacancy in the Commission does not affect its powers but
shall be filled in the same manner in which the original appointment
was made.

SEC. 901h. DUTIES OF COMMISSION (46 App. U.S.C.
12411 (2003)).

() Study and Review of Ocean Transportation of Agricultural
Exports Subject to Cargo Preference L aws, Recommendations,
Scope, etc. It shall be the duty of the Commission to conduct a com-
prehensive study and review of the ocean transportation of agricultural
exports subject to the cargo preference laws referred to in section 901b
and to make recommendations to the President and the Congress for
improving the efficiency of such transportation on United States-flag
vesselsin order to reduce the costs incurred by the United States in con-
nection with such transportation. In carrying out such study and review,
the Commission shall consider the extent to which any unfair or dis-
criminatory practices of foreign governments increase the cost to the
United States of transporting agricultural commodities subject to such
cargo preference laws.

(b) Reporting Requirements; Termination of Commission.

(1) The Commission shall submit an interim report to the President
and the Congress not later than one year after the date of the enactment
of this subtitle and such other interim reports as the Commission con-
siders advisable.

(2) The Commission shall submit afinal report containing its find-
ings and recommendations to the President and the Congress not later
than two years after the date of the enactment of this subtitle. The
report shall include recommendations for any changes in the provisions
of paragraph (1) that would help assure that the cost of ocean freight
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and ocean freight differential incurred by the Department of Agriculture
and the Commodity Credit Corporation on the agricultural export pro-
grams specified in section 901b, is not increased above historical levels
as aresult of the extra demand for United States-flag vessels caused by
section 901b. (3) Sixty days after the submission of the final report,
the Commission shall cease to exist.

(c) Contentsof Reports. The Commission shall include in its
reports submitted pursuant to subsection (b) recommendations concern-
ing the feasibility and desirability of achieving the following goals with
respect to the ocean transportation of agricultural commaodities subject
to the cargo preference laws referred to in section 901b:

(1) Ensuring that the timing of commodity purchase agreements
entered into by the United States in connection with the export of such
commodities, and the methods of implementing such agreements, will
minimize cost to the United States.

(2) Ensuring that shipments of such commodities are made on the
most modern and efficient United States-flag vessels available.

(3) Ensuring that shipments of such commadities are made under the
most advantageous terms available, including—

(A) charters for full shiploads;

(B) chartersfor intermediate or long term;

(C) chartersfor consecutive voyages and contracts of affreightment;
and

(D) adjustment of rates in the event that vessels used for shipments
of such commodities also carry cargoes on return voyages.

(4) Reduction and elimination of impediments, including delaysin
port, to the efficient loading and operating of the vessels employed for
shipment of such commaodities.

(5) Utilization of open and competitive bidding for the ocean trans-
portation of such commodities.

SEC. 901i. INFORMATION AND ASSISTANCE TO BE
FURNISHED TO COMMISSION (46 App. U.S.C. 1241m
(2003)).

() Each department, agency, and instrumentality of the United
States, including independent agencies, shall furnish to the Commission,
upon request made by the Chairman, such statistical data, reports, and
other information as the Commission considers necessary to carry out
its functions.

(b) The Secretary of Agriculture and the Secretary of Transportation
shall make available to the Commission such staff, personnel, and
administrative services as may reasonably be required to carry out the
Commission’s duties.
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SEC. 901j. COMPENSATION AND TRAVELAND SUBSI S-
TENCE EXPENSES OF COMMISSION MEMBERS (46
App. U.S.C. 1241n (2003)). Members of the Commission shall
serve without compensation in addition to compensation they may
otherwise be entitled to receive as employees of the United States or as
Members of Congress, but shall be reimbursed for travel, subsistence,
and other necessary expenses incurred in the performance of duties
vested in the Commission.

SEC. 901k. DEFINITION OF UNITED STATESFLAG
VESSEL ELIGIBLE TO CARRY CARGOESUNDER CER-
TAIN SECTIONS (46 App. U.S.C. 12410 (2003)). A United
States flag vessel eligible to carry cargoes under sections 901b through
901d means a vessel, as defined in section 3 of title 1, United States
Code, that is necessary for national security purposes and, if more than
25 years old, is within five years of having been substantially rebuilt
and certified by the Secretary of Transportation as having a useful life
of at least five years after that rebuilding.

EFFECT ON OTHER LAWS* (46 App. U.S.C. 1241p
(2003)). This subtitle shall not be construed as modifying in any man-
ner the provisions of section 4(b)(8) of the Food for Peace Act of 1966
(7 U.S.C. 1707a(b)(8)) or chapter 5 of title 5, United States Code.

SEC. 902. REQUISITION OR PURCHASE OF VESSEL S
IN TIME OF EMERGENCY (46 App. U.S.C. 1242 (2003)).

(&) Compensation; Restoration; Consequential Damages.
Whenever the President shall proclaim that the security of the national
defense makes it advisable or during any national emergency declared
by proclamation of the President, it shall be lawful for the Secretary of
Transportation to requisition or purchase any vessel or other watercraft
owned by citizens of the United States, a documented vessel, or a ves-

“ Enacted as section 1143 of Public Law 99-198, approved December 23, 1985 (99
STAT. 1496), and not as part of the Merchant Marine Act, 1936. Applies to 46 App.
U.S.C. 1241d, et seq.

“ For the purposes of section 902(a), World War 11 and the national emergencies of
September 8, 1939 and May 27, 1941 were terminated by Public Law 80-239, approved
July 25, 1947 (61 STAT. 449). The President, on December 16, 1950, issued a
Proclamation of National Emergency (15 F.R. 9029). Note the effect of Public Law 94-
412, approved September 14, 1976 (90 STAT. 1255), the National Emergencies Act,
page 535, infra, on existing and future declarations of a national emergency.

“"Citizens of the United States' is defined in Section 905(c) of the Merchant Marine
Act, 1936. Section 905(c) makes reference to Section 2 of the Shipping Act, 1916.
Section 2 (followed by provisions of law that affect Section 2 citizenship) is located at
page 226 infra.
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sel under construction within the United States, or for any period during
such emergency, to requisition or charter the use of any such property.
The termination of any emergency so declared shall be announced by a
further proclamation by the President. When any such property or the
use thereof is so requisitioned, the owner thereof shall be paid just
compensation for the property taken or for the use of such property, but
in no case shall the value of the property taken or used be deemed
enhanced by the causes necessitating the taking or use. |f any property
is taken and used under authority of this section, but the ownership
thereof is not required by the United States, such property shall be
restored to the owner in a condition at least as good as when taken, less
ordinary wear and tear, or the owner shall be paid an amount for recon-
ditioning sufficient to place the property in such condition. The owner
shall not be paid for any consequential damages arising from a taking or
use of property under authority of this section.

(b) Determination of Value of Vessel. When any vessel istaken or
used under authority of this section, upon which vessel a construction-
differential subsidy has been allowed and paid, the value of the vessel at
the time of its taking shall be determined as provided in section 802 of
this Act, and in determining the value of any vessel taken or used, on
which a construction-differential subsidy has not been paid, the value of
any national defense features previously paid for by the United States
shall be excluded.

(c) Charter of Vessels; Compensation; Reimbursement for Loss
or Damage. |f any property is taken and used under authority of this
section, but the ownership thereof is not required by the United States,
the Secretary of Transportation, at the time of the taking or as soon
thereafter as the exigencies of the situation may permit, shall transmit to
the person entitled to the possession of such property a charter setting
forth the terms which, in the Secretary’ s judgment, should govern the
relationships between the United States and such person and a statement
of the rate of hire which, in the Secretary’ s judgment, will be just com-
pensation for the use of such property and for the services required
under the terms of such charter. If such person does not execute and
deliver such charter and accept such rate of hire, the Secretary of
Transportation shall pay to such person as a tentative advance only, on
account of such just compensation a sum equal to 75 per centum of
such rate of hire as the same may from time to time be due under the
terms of the charter so tendered, and such person shall be entitled to sue
the United States in a court having jurisdiction of such claims to recover
such amounts as would be equal to just compensation for the use of the
property and for the services required in connection with such use:
Provided, however, That in the event of an election by such person to
reject the rate of hire fixed by the Secretary of Transportation and to sue
in the courts, the excess of any amounts advanced on account of just
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compensation over the amount of the court judgment will be required to
be refunded. In the event of loss or damage to such property, due to
operation of arisk assumed by the United States under the terms of a
charter prescribed in this subsection, but no valuation of such vessel or
other property or mode of compensation has been agreed to, the United
States shall pay just compensation for such loss or damage, to the extent
the person entitled thereto is not reimbursed therefor through policies of
insurance against such loss or damage.

(d) Determination of Amount of Compensation. In all cases, the
just compensation authorized by this section shall be determined and
paid by the Secretary of Transportation as soon as practicable, but if the
amount of just compensation determined by the Secretary of
Transportation is unsatisfactory to the person entitled thereto, such per-
son shall be paid, as a tentative advance only, 75 per centum of the
amount so determined and shall be entitled to sue the United States to
recover such amount as would equal just compensation therefor, in the
manner provided for by section 24, paragraph 20, and section 145 of the
Judicial Code (U. S. C., 1946 edition, title 28, secs. 41 (20) and 250):
Provided, however, That in the event of an eection to reject the amount
determined by the Secretary of Transportation and to sue in the courts,
the excess of any amounts advanced on account of just compensation
over the amount of the court judgment will be required to be refunded.

The existence of any valid claim by way of mortgage or maritime
claim or attachment lien upon such vessel shall not prevent the taking
thereof pursuant to this section: Provided, however, That in the event
any such claim exists the Secretary of Transportation may in his discre-
tion deposit such portion of the compensation hereunder, or advances on
account thereof, as may equal but not exceed the amount of such claims
in respect of the vessel, with the Treasurer of the United States, and the
fund so deposited shall be available for the payment of such compensa-
tion, and shall be subject to be applied to the payment of the amount of
any valid claim by way of mortgage or maritime lien or attachment lien
upon such vessel, or of any stipulation therefor in a court of the United
States, or of any State, subsisting at the time of such requisition or tak-
ing of title or possession; the holder of any such claim may commence
prior to June 30, 1943, or within six months after the first such deposit
with the Treasurer and publication of notice thereof in the Federal
Register, whichever date is later, and maintain in the United States dis-
trict court from whose custody such vessel has been or may be taken or
in whose territoria jurisdiction the vessel was lying at the time of requi-
sitioning or taking of title or possession, a suit in admiralty according to
the principles of libelsin rem against the fund, which shall proceed and
be heard and determined according to the principles of law and to the
rules of practice obtaining in like cases between private parties, and any
decree in said suit shall be paid out of the first and all subsequent
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deposits of compensation; and such suit shall be commenced in the
manner provided by section 2 of the Suitsin Admiralty Act and service
of process shall be made in the manner therein provided by service
upon the United States attorney and by mailing by registered mail to the
Attorney General and the Secretary of Transportation and due notice
shall under order of the court be given to al interested persons, and any
decree shall be subject to appeal and revision as now provided in other
cases of admiralty and maritime jurisdiction.

() Useof Vessdl by Secretary; Transfer to Other Departments or
Agencies; Reimbursement of Secretary. The Secretary of
Transportation is authorized to repair, recondition, reconstruct, and
operate, or charter for operation, any property acquired under authority
of this section. The Secretary of Transportation is further authorized to
transfer the possession or control of any such property to any depart-
ment or agency of the Government of the United States upon such terms
and conditions as may be approved by the President. In case of any
such transfer the department or agency to which the transfer is made
shall promptly reimburse the Secretary of Transportation for the
Department of Transportation’s expenditures on account of just compen-
sation, purchase price, repairs, reconditioning, reconstruction, or charter
hire for the property transferred. Such reimbursements shall be deposit-
ed in the construction fund established by section 206 of this Act.

SEC. 905. DEFINITIONS (46 App. U.S.C. 1244 (2003)).
When used in this Act—

(8 Thewords “foreign commerce” or “foreign trade” mean com-
merce or trade between the United States, its Territories or possessions,
or the District of Columbia, and aforeign country, except that in the
context of section 607 of this Act concerning capital construction funds
and except that in the context of title VV of this Act, concerning construc-
tion-differential subsidy, the said words “foreign commerce” or “foreign
trade” shall also include, in the case of liquid and dry bulk cargo carry-
ing services, trading between foreign ports in accordance with normal
commercial bulk shipping practices in such manner as will permit
U.S.-flag bulk vessels freely to compete with foreign-flag bulk carrying
vessels in their operation or in competing for charters, subject to rules
and regulations promulgated by the Secretary of Transportation pursuant
to section 204(b) of this Act.

(b) Theterm “person” includes corporations, partnerships, and asso-
ciations existing under or authorized by the laws of the United States, or
any State, Territory, District, or possession thereof, or of any foreign
country.

(c) The words “citizen of the United States’ include a corporation,
partnership, or association only if it is a citizen of the United States
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within the meaning of section 2 of the Shipping Act, 1916, as amended”
(U.S.C., title 46, sec. 802), and with respect to a corporation under title
VI of this Act, al directors of the corporation are citizens of the United
States and, in the case of a corporation, partnership, or association oper-
ating avessel on the Great Lakes, or on bays, sounds, rivers, harbors,

or inland lakes of the United States the amount of interest required to
be owned by a citizen of the United States shall be not less than

75 per centum.

(d) Theword “construction” includes outfitting and equipping.

(f) Theterms “Representative” and “Member of the Congress”
include Delegates to the House of Representatives from the District of
Columbia, Guam, and the Virgin Islands, and the Resident Commissioner
to the House of Representatives from the Commonwealth of Puerto Rico.

(@) Theterm “United States” includes the District of Columbia, the
Commonwealth of Puerto Rico, the Northern Mariana Islands, Guam,
American Samog, the Virgin Islands, and the areas and installations in
the Republic of Panama made available to the United States pursuant to
the Panama Canal Treaty of 1977, the agreements relating to and
implementing that Treaty, signed September 7, 1977, and the Agreement
Between the United States of America and the Republic of Panama
Concerning Air Traffic Control and Related Services, concluded
January 8, 1979.

SEC. 906. SEPARABILITY OF PROVISIONS; SHORT
TITLE (46 App. U.S.C. 1245 (2003)). If any provisions of this
Act, or the application thereof to any person or circumstance, is held
invalid, the remainder of the Act, and the application of such provisions
to other persons or circumstances, shall not be affected thereby. This
Act may be cited as the Merchant Marine Act, 1936.

SEC. 908. APPOINTMENT OF SECRETARY ASTRUSTEE
OR RECEIVER; OPERATION OF VESSELSUNDER COURT
ORDERS; PAYMENT OF OPERATING COSTS; CLAIMS
AGAINST CORPORATION (46 App. U.S.C. 1247 (2003)).

(8 Notwithstanding any other provision of law, in any proceeding in
a bankruptcy, equity, or admiralty court of the United States in which a
receiver or trustee may be appointed for any corporation engaged in the
operation of one or more vessels of United States registry between the
United States and any foreign country, upon which the United States
holds mortgages, the court, upon finding that it will inure to the advan-

% Section 2 of the Shi pping Act, 1916 (followed by provisions that affect Section 2
citizenship requirements) is located at page 226 infra.
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tage of the estate and the partiesin interest and that it will tend to fur-
ther the purposes of this Act, may constitute and appoint the Secretary
of Transportation as sole trustee or receiver, subject to the directions
and orders of the court, and in any such proceeding the appointment of
any person other than the Secretary as trustee or receiver shall become
effective upon the ratification thereof by the Secretary without a hear-
ing, unless the Secretary shall deem a hearing necessary. In no such
proceeding shall the Secretary be constituted as trustee or receiver
without the Secretary’ s express consent.

(b) If the court, in any such proceeding, is unwilling to permit the
trustee or receiver to operate such vessels in such service pending the
termination of such proceeding, without financial aid from the
Government, and the Secretary certifies to the court that the continued
operation of such vessdl is, in the opinion of the Secretary, essential to
the foreign commerce of the United States and is reasonably calcul ated
to carry out the purposes and policy of this Act, the court may permit
the Secretary to operate the vessels subject to the orders of the court and
upon terms decreed by the court sufficient to protect al the partiesin
interest, for the account of the trustee or receiver, directly or through a
managing agent or operator employed by the Secretary, if the Secretary
undertakes to pay all operating losses resulting from such operation, and
comply with the terms imposed by the court, and such vessel shall be
considered to be avessel of the United States within the meaning of the
Suitsin Admiralty Act. The Secretary shall have no claim against the
corporation, its estate, or its assets for the amount of such payments, but
the Secretary may pay such sums for depreciation as it deems reason-
able and such other sums as the court may deem just. The payment of
such sums, and compliance with other terms duly imposed by the court,
together with the payment of the operating losses, shall be in satisfac-
tion of all claims against the Secretary on account of the operation of
such vessels.

SEC. 909. ENROLLMENT IN SEALIFT READINESS
PROGRAM (46 App. U.S.C. 1248 (2003)). No vessel may
receive construction differential subsidy or operating-differential sub-
sidy if it is not offered for enrollment in a sealift readiness program
approved by the Secretary of Defense.
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TITLE XI—FEDERAL SHIP FINANCING
GUARANTEE PROGRAM*!

SEC. 1101. DEFI NITIONS52 (46 App. U.S.C. 1271 (2003)). As
used in thistitle—

(a) Theterm “mortgage” includes—

(1) a preferred mortgage as defined in section 31301 of title 46,
United States Code; and

(2) amortgage on a vessel that will become a preferred mortgage
when filed or recorded under chapter 313 of title 46, United States
Code.

(b) The term “vessel” includes all types, whether in existence or under
construction, of passenger cargo and combination passenger cargo
carrying vessels, tankers, tugs, towboats, barges, dredges and ocean
thermal energy conversion facilities or plantships which are or will be
documented under the laws of the United States, fishing vessels whose
ownership will meet the citizenship requirements for documenting
vessels in the coastwise trade within the meaning of section 2 of the
Shipping Act, 1916, as amended, floating drydocks which have a
capacity of thirty-five thousand or more lifting tons and a beam of one
hundred and twenty-five feet or more between the wing walls and
oceanographic research or instruction or pollution treatment, abatement
or control vesseals;

5t |n addition to the requirements set forth in Title XI of the Merchant Marine Act,
1936, the Federal Ship Financing Guarantee Program is subject to certain restrictions set
forth in Section 401 of Public Law 105-258, approved October 14, 1998 (112 STAT.
1902, 1916), the Ocean Shipping Reform Act of 1998, and Section 661c(b)(1) of the
Federal Credit Reform Act of 1990 (2 U.S.C. 6614, €t. seq.). These provisions are set
forth at the end of Title X1, page 158, infra.

Also see section 213 of Public Law 101-710, approved December 12, 1989 (103
STAT. 1914) providing: “Before acquireing a vessel for use by the Coast Guard, the
Secretary of Transportation or the Commandant of the Coast Guard, as appropriate,
shall review the inventory of vessels acquired by the Secretary or the Secretary of
Commerce as aresult of as a default under title X1 of the Merchant Marine Act, 1936
(46 App. U.S.C. 1271-1279c), to determine whether any of those vessels are suitable for
use by the Coast Guard.”

* Note that Title IX of Public Law 107-248, approved October 23, 2002 (116 STAT.
1519, 1573), the Department of Defense Appropriations Act, 2003, provides for the
Commercial Reusable In-Space Transportation Act of 2002. The Conference Report
(H. Rpt. 107-732), provides at page 330: “The conferees included a new title IX which
provides the Secretary of Defense the authority to make loan guarantees to dligible
U.S. commercial providers for the purpose of producing commercia reusable in-space
transportation services or systems.”
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(c) Theterm “obligation” shall mean any note, bond, debenture, or
other evidence of indebtedness (exclusive of notes or other obligations
issued by the Secretary pursuant to subsection (d) of section 1105 of
this title and obligations eligible for investment of funds under section
1102 and subsection (d) of section 1108 of thistitle, issued for one of
the purposes specified in subsection (a) of section 1104 of thistitle;

(d) The term “obligor” shall mean any party primarily liable for pay-
ment of the principal of or interest on any obligation;

(e) The term “obligee” shall mean the holder of an obligation;
(f) Actual Cost Defined.—The term "actual cost” means the sum of—

(1) all amounts paid by or for the account of the obligor as of the date
on which a determination is made under section 1108(g)(1); and

(2) all amounts that the Secretary reasonably estimates that the obligor
will become obligated to pay from time to time thereafter, for the con-
struction, reconstruction, or reconditioning of the vessel, including guar-
antee fees that will become payable under section 1104A(e) in connection
with al obligations issued for construction, reconstruction, or recondi-
tioning of the vessel or equipment to be delivered, and all obligations
issued for the delivered vessel or equipment.

(g) The term “depreciated actual cost” of a vessel means the actual
cost of the vessel depreciated on a straightline basis over the useful life
of the vessel as determined by the Secretary, not to exceed twenty-five
years from the date the vessel was delivered by the shipbuilder, or, if the
vessel has been reconstructed or reconditioned, the actual cost of the
vessel depreciated on a straightline basis from the date the vessel was
delivered by the shipbuilder to the date of such reconstruction or recon-
ditioning on the basis of the original useful life of the vessel and from
the date of such reconstruction or reconditioning on a straightline basis
and on the basis of a useful life of the vessel determined by the
Secretary, plus all amounts paid or obligated to be paid for the recon-
struction or reconditioning depreciated on a straightline basis on the
basis of a useful life of the vessel determined by the Secretary;

(h) The terms “construction”, “reconstruction”, or “reconditioning”
shall include, but shall not be limited to, designing, inspecting, outfit-
ting, and equipping;

(i) The term “ocean thermal energy conversion facility or plantship”
means any at-sea facility or vessel, whether mobile, floating unmoored,
moored, or standing on the seabed, which uses temperature differencesin
ocean water to produce electricity or another form of energy capable of
being used directly to perform work, and includes any equipment installed
on such facility or vessel to use such electricity or other form of energy to
produce, process, refine, or manufacture a product, and any cable or
pipeline used to deliver such electricity, freshwater, or product to shore,
and all other associated equipment and appurtenances of such facility or
vesseal, to the extent they are located seaward of the highwater mark;
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() The term “citizen of the Northern Mariana Islands’ means—

(1) an individual who qualifies as such under section 8 of the
Schedule on Transitional Matters attached to the Constitution of the
Northern Mariana Islands; or

(2) acorporation, partnership, association, or other entity formed under
the laws of the Northern Mariana Islands, not less than 75 percent of the
interest in which is owned by individuals referred to in paragraph (1) or cit-
izens or nationals of the United States, in cases in which “owned” isused in
the same sense as in section 2 of the Shipping Act, 1916 (46 U.S.C. 802);

(K) The term “fishery facility” means—
(2) for operations on land—

(A) any structure or appurtenance thereto designed for the unload-
ing and receiving from vessels, the processing, the holding pending
processing, the distribution after processing, or the holding pending
distribution, of fish from one or more fisheries,

(B) the land necessary for any such structure or appurtenance
described in subparagraph (A), and

(C) equipment which is for use in connection with any such struc-
ture or appurtenance and which is necessary for the performance of
any function referred to in subparagraph (A);

(2) for operations other than on land, any vessel built in the United
States used for, equipped to be used for, or of a type which is normally
used for, the processing of fish; or

(3) for aquaculture, including operations on land or elsewhere—

(A) any structure or appurtenance thereto designed for aquaculture;

(B) the land necessary for any such structure or appurtenance
described in subparagraph (A);

(C) equipment which is for use in connection with any such struc-
ture or appurtenance and which is necessary for the performance of
any function referred to in subparagraph (A); and

(D) any vessel built in the United States used for, equipped to be
used for, or of atype which isnormally used for aquaculture;

but only if such structure, appurtenance, land, equipment, or vessel is
owned by an individual who is a citizen or national of the United States or a
citizen of the Northern Mariana Ilands or by a corporation, partnership,
association, or other entity that is a citizen of the United States W|th|n the
meaning of section 2 of the Shipping Act, 1916 (46 U.S.C. 802) * and for
purposes of applying such section 2 with respect to this section—

(i) the term “ State” as used therein includes any State, the District
of Columbia, the Commonwealth of Puerto Rico, American Samoa,
the Virgin Islands of the United States, Guam, the Northern Mariana

* Section 2 of the Shi pping Act, 1916 (followed by provisions that affect Section 2
citizenship requirements), is located at page 226, infra.
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Islands, or any other Commonwealth, territory, or possession of the
United States; and

(i) citizens of the United States must own not less than 75 per-
cent of the interest in the entity and nationals of the United States or
citizens of the Northern Mariana Islands shall be treated as citizens
of the United States in meeting such ownership regquirement;

(1) The term “fishing vessel” has the meaning given such term by
section 3(11) of the Magnuson-Stevens Fishery Conservation and
Management Act of 1976 (16 U.S.C. 1802(11)); and any reference in
thistitle to a vessel designed principally for commercial use in the fish-
ing trade or industry shall be treated as a reference to a fishing vessel;

(m) The term “United States” when used in a geographical context
with respect to fishing vessels or fishery facilitiesincludes all States
referred to in subsection (K)(i).

(n) The term “ Secretary” means the Secretary of Commerce with
respect to fishing vessals and fishing facilities as provided by thistitle,
and the Secretary of Transportation with respect to all other vessels and
general shipyard facilities (as defined in section 1112(d)(3)).

(0) The term “eligible export vessel” means a vessel constructed, recon-
structed, or reconditioned in the United States for use in world-wide trade
which will, upon delivery or redelivery, be placed under or continued to be
documented under the laws of a country other than the United States.

SEC. 1102. FEDERAL SHIP FINANCING FUND (46 App.
U.S.C. 1272 (2003)). Thereis hereby created a Federal Ship
Financing Fund (hereinafter referred to as the Fund) which shall be used
by the Secretary as arevolving fund for the purpose of carrying out the
provisions of thistitle, and there shall be allocated to such Fund the sum
of $1,000,000 out of funds made available to the Secretary under the
appropriation authorized by Section 1107 (46 U.S.C.). Moneysin the
Fund shall be deposited in the Treasury of the United States to the credit
of the Fund or invested in bonds or other obligations of, or guaranteed
asto principal and interest by, the United States.

SEC. 1103 AUTHORIZATION OF SECRETARY TO
GUARANTEE OBLIGATIONS (46 App. U.S.C. 1273 (2003)).

% Section 431 of Public Law 105-383, approved November 13, 1998 (112 STAT. 3411,
3444), the Coast Guard Authorization Act of 1998 provides: “ The Secretary of
Transportation may guarantee obligations under section 1103 of the Merchant Marine Act,
1936 (46 U.S.C. App. 1273), for the vessels planned for construction to be purchased by
the American West Steamboat Company and to be named QUEEN OF THE YUKON,
which will operate on the Yukon and Tanana Rivers, . . . Notwithstanding sections 509,
1103(c)), and 1104A(b) of the Merchant Marine Act, 1936 (46 U.S.C. App. 1159, 1273(c),
and 1274(b)), the Secretary of Transportation may guarantee obligations of 87-1/2 per-
cent of the purchase price of such vessels. Each obligation guaranteed under this section
may have a maturity date of 25 years from the date of delivery of the vessel concerned.”
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(a) Principal and Interest. The Secretary is authorized to guarantee,
and to enter into commitments to guarantee, the payment of the interest
on, and the unpaid balance of the principal of, any obligation which is
eligible to be guaranteed under thistitle. A guarantee, or commitment
to guarantee, made by the Secretary under this title shall cover 100 per-
cent of the amount of the principal and interest of the obligation.

(b) Security Interest. No obligation shall be guaranteed under this
title unless the obligor conveys or agrees to convey to the Secretary
such security interest, which may include a mortgage or mortgages on a
vessel or vessels, as the Secretary may reasonably require to protect the
interests of the United States.

(c) Amount of Guarantee; Percentage Limitation; Determination
of Actual Cost of Vessal. The Secretary shall not guarantee the princi-
pal of obligations in an amount in excess of 75 per centum, or 871/, per
centum, whichever is applicable under section 1104 of thistitle, of the
amount, as determined by the Secretary which determination shall be
conclusive, paid by or for the account of the obligor for the construc-
tion, reconstruction, or reconditioning of a vessel or vessels with respect
to which a security interest has been conveyed to the Secretary, unless
the obligor creates an escrow fund as authorized by section 1108 of this
title, in which case the Secretary may guarantee 75 per centum or 871/,
per centum, whichever is applicable under section 1104 of thistitle, of
the actual cost of such vessel or vessels.

(d) Pledge of United States. The full faith and credit of the United
States is pledged to the payment of all guarantees made under thistitle
with respect to both principal and interest, including interest, as may be
provided for in the guarantee, accruing between the date of default
under a guaranteed obligation and the payment in full of the guarantee.

(e) Proof of Obligations. Any guarantee, or commitment to guaran-
tee, made by the Secretary under thistitle shall be conclusive evidence
of the éigibility of the obligations for such guarantee, and the validity
of any guarantee, or commitment to guarantee, so made shall be incon-
testable. Notwithstanding an assumption of an obligation by the
Secretary under section 1105(a) or (b) of this Act, the validity of the
guarantee of an obligation made by the Secretary under this title is unaf-
fected and the guarantee remains in full force and effect.

(f) Limitation on Outstanding Amount. The aggregate unpaid prin-
cipal amount of the obligations guaranteed under this section and out-
standing at any one time shall not exceed $12,000,000,000, of which
(1) $850,000,000 shall be limited to obligations pertaining to guarantees
of obligations for fishing vessels and fishery facilities made under this
title, and (2) $3,000,000,000 shall be limited to obligations pertaining to
guarantees of obligations for eligible export vessels. No additional limi-
tations may be imposed on new commitments to guarantee loans for any
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fiscal year, except in such amounts as established in advance in annual
authorization Acts. No vessel eligible for guarantees under thistitle
shall be denied eligibility because of its type.

(g) Loan Guaranteesfor Export Vessels, Finding Required;
Termination of Authority.

(1) The Secretary may not issue a commitment to guarantee obliga-
tions for an eligible export vessel unless, after considering—

(A) the status of pending applications for commitments to guaran-
tee obligations for vessels documented under the laws of the United
States and operating or to be operated in the domestic or foreign com-
merce of the United States,

(B) the economic soundness of the applications referred to in sub-
paragraph (A), and

(C) the amount of guarantee authority available, the Secretary
determines, in the sole discretion of the Secretary, that the issuance of
a commitment to guarantee obligations for an eligible export vessel
will not result in the denial of an economically sound application to
issue a commitment to guarantee obligations for vessels documented
under the laws of the United States operating in the domestic or for-
eign commerce of the United States.

(2) The Secretary may not issue commitments to guarantee obliga
tions for eligible export vessels under this section after the later of—
(A) the 5th anniversary of the date on which the Secretary publishes
final regulations setting forth the application procedures for the issuance
of commitments to guarantee obligations for eligible export vessels,

(B) the last day of any 5-year period in which funding and guaran-
tee authority for obligations for eligible export vessels have been con-
tinuously available, or

(C) the last date on which those commitments may be issued under
any treaty or convention entered into after the date of the enactment
of the National Shipbuilding and Shipyard Conversion Act of 1993
that prohibits guarantee of those obligations.

(h) Risk Factor Determinations.®
(1) The Secretary shall—

(A) establish in accordance with this subsection, and update an-
nually, a system of risk categories for obligations guaranteed under
this title, that categorizes the relative risk of guarantees made under
thistitle with respect to the risk factors set forth in paragraph (3);

% Subsection (h) was added by Section 13(a) of Public Law 104-239, approved October
8, 1996 (110 STAT. 3135), the Maritime Security Act of 1996. Subsection (h) was amend-
ed by Section 3528(b) of Public Law 108-136, approved November 24, 2003 (117 STAT.
1802), the National Defense Authorization Act for FY 2004, to update the risk categories
and associated subsidy rates on an annual basis, and require the Secretary to further con-
sider certain risk elements before making an obligation or commitment.
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(B) annually determine for each of the risk categories a subsidy rate
equivalent to the cost of obligations in the category, expressed as a per-
centage of the amount guaranteed under thistitle for obligations in the
category; and

(C) ensure that each risk category is comprised of loans that are rela
tively homogeneous in cost and share characteristics predictive of
defaults and other costs, given the facts known at the time of abligation
or commitment, using arisk category system that is based on historical
analysis of program data and statistical evidence concerning the likely
costs of defaults or other costs that expected to be associated with the
loans in the category.

(2)(A) Before making a guarantee under this section for an obligation,
and annually for projects subject to a guarantee, the Secretary shall apply
the risk factors set forth in paragraph (3) to place the obligation in a risk
category established under paragraph (1)(A)%®

(B) The Secretary shall consider the aggregate amount available to
the Secretary for making guarantees under this title to be reduced by
the amount determined by multiplying—

() the amount guaranteed under thistitle for an obligation, by
(ii) the subsidy rate for the category in which the obligation is
placed under subparagraph (A) of this paragraph.

(C) The estimated cost to the Government of a guarantee made by the
Secretary under this title for an obligation is deemed to be the amount
determined under subparagraph (B) for the obligation.

(D) The Secretary may not guarantee obligations under this title after
the aggregate amount available to the Secretary under appropriations
Acts for the cost of loan guarantees is required by subparagraph (B) to
be considered reduced to zero.

(3) Therisk factors referred to in paragraphs (1) and (2) are the following:
(A) If applicable, the country risk for each eligible export vessel
financed or to be financed by an obligation.
(B) The period for which an obligation is guaranteed or to be
guaranteed.

(C) The amount of an obligation, which is guaranteed or to be guar-
anteed, in relation to the total cost of the project financed or to be
financed by the abligation.

(D) The financial condition of an obligor or applicant for a guarantee.

% Section 13(b) of the Public Law 104-239, approved October 8, 1996 (110 STAT.
3135), the Maritime Security Act of 1996, provides. “(b) Application.— Subsection
(h)(2) of section 1103 of the Merchant Marine Act, 1936 (46 U.S.C. App. 1273), as
amended by subsection (a) of this section, shall apply to guarantees that the Secretary of
Transportation makes or commits to make with any amounts that are unobligated on or
after the date of enactment of this Act.”
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(E) If applicable, any guarantee related to the project, other than the
guarantee under this title for which the risk factor is applied.

(F) If applicable, the projected employment of each vessel or equip-
ment to be financed with an obligation.

(G) If applicable, the projected market that will be served by each
vessel or equipment to be financed with an obligation.

(H) The collatera provided for a guarantee for an obligation.

() The management and operating experience of an obligor or appli-
cant for a guarantee.

(J) Whether a guarantee under thistitleis or will be in effect during
the construction period of the project.

(K) A risk factor for concentration risk reflecting the risk presented
by an unduly large percentage of loans outstanding by any 1 borrower
or group of affiliated borrowers.

(4) In this subsection, the term “cost” has the meaning given that term in
section 502 of the Federal Credit Reform Act of 1990 (2 U.S.C. 6614).

(i) Priority For National Defense Tank Vessels—In guaranteeing and
entering commitments to guarantee under this section, the Secretary shall
give priority to guarantees and commitments for vessels that are other-
wise eligible for a guarantee under this section and that are constructed
with assistance under subtitle D of the Maritime Security Act of 2003.

(j) Priority for Other Vessels Suitable for Service as a Naval Auxiliary.
In guaranteeing and entering commitments to guarantee under this sec-
tion, the Secretary shall, after applying subsection (i), give priority to a
guarantee or commitment for a vessel that is otherwise eligible for a
guarantee under this section and that the Secretary of Defense determines—
(1) issuitable for service as anaval auxiliary in time of war or national

emergency; and
(2) meets shortfall in sealift capacity or capability.”

% As added by Section 3544 of Public Law 108-136, approved November 24, 2003
(117 STAT. 1822), and amended by Section 1014(a) of Public Law 108-136 (117 STAT.
1591). Section 1014(b) of Public Law 108-136 provides. "(b) REPORT.—Within 180
days after the date of the enactment of this Act, the Secretary of Transportation and the
Secretary of Defense shall transmit a report to the Senate Committee on Armed
Services, the Senate Committee on Commerce, Science, and Transportation, and the
House of Representatives Committee on Armed Services that—

"(1) setsforth the criteriato be used by the Secretary of Defense in making, for pur-
poses of section 1103(j) of the Merchant Marine Act, 1936 (46 U.S.C. App. 1273(j)), as
amended by this section, the determinations described in paragraphs (1) and (2) of that
section; and

"(2) describes the procedure that the Secretary of Defense will follow—

"(A) inreviewing applications for which priority treatment is sought under section
1103(j) of that Act; and

"(B) inreporting to the Secretary of Transportation with respect to such applications.”
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SEC. 1104A. ELIGIBILITY FOR GUARANTEE (46 App.
U.S.C. 1274 (2003)).

(a) Purpose of Obligations. Pursuant to the authority granted under
section 1103(a) , the Secretary upon such terms as he shall prescribe,
may guarantee or make a commitment to guarantee, payment of the
principal of and interest on an obligation which aidsin—

(1) financing, including reimbursement of an obligor for expenditures
previously made for, construction, reconstruction, or reconditioning of a
vessal (including an eligible export vessel), which is designed principal-
ly for research, or for commercial use (A) in the coastwise or inter-
coastal trade; (B) on the Great Lakes, or on bays, sounds, rivers, har-
bors, or inland lakes of the United States; (C) in foreign trade as defined
in section 905 of this Act for purposes of title V of this Act; or (D) as an
ocean thermal energy conversion facility or plantship; (E) with respect
to floating drydocks in the construction, reconstruction, reconditioning,
or repair of vessels; or (F) with respect to an eligible export vessdl, in
world-wide trade; Provided, however, That no guarantee shall be
entered into pursuant to this paragraph (a)(1) later than one year after
delivery, or redelivery in the case of reconstruction or reconditioning of
any such vessel unless the proceeds of the obligation are used to
finance the construction, reconstruction, or reconditioning of a vessel or
vessels, or facilities or equipment pertaining to marine operations,

(2) financing, including reimbursement of an obligor for expenditures
previously made for, construction, reconstruction, reconditioning, or
purchase of avessel or vessels owned by citizens or nationals of the
United States or citizens of the Northern Mariana Islands which are
designed principally for research, or for commercial use in the fishing
trade or industry;

(3) financing the purchase, reconstruction, or reconditioning of vessels
or fishery facilities for which obligations were guaranteed under this
title that, under the provisions of section 1105:

(A) are vessels or fishery facilities for which obligations were acceler-
ated and paid;

(B) were acquired by the Fund; or

(C) were sold at foreclosure ingtituted by the Secretary;

(4) financing, in whole or in part, the repayment to the United States
of any amount of construction-differential subsidy paid with respect to a
vessel pursuant to title V of this Act, as amended,;

(5) refinancing existing obligations issued for one of the purposes
specified in (1), (2), (3), or (4) whether or not guaranteed under this
title, including, but not limited to, short-term obligations incurred for
the purpose of obtaining temporary funds with the view to refinancing
from time to time;
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(6) financing or refinancing, including, but not limited to, the reim-
bursement of obligors for expenditures previously made for, the
construction, reconstruction, reconditioning, or purchase of fishery
facilities; or

(7) financing or refinancing, including, but not limited to, the reim-
bursement of obligors for expenditures previously made, for the pur-
chase of individua fishing quotas in accordance with section 303(d)(4)
of the Magnuson-Stevens Fishery Conservation and Management Act
(16 U.S.C. 1853(d)(4))*

Any obligation guaranteed under paragraphs (6) and (7) shall be
treated, for purposes of this title, in the same manner and to the same
extent as an obligation guaranteed under this title which aids in the con-
struction, reconstruction, reconditioning, or purchase of avessel; except
with respect to provisions of thistitle that by their nature can only be
applied to vessels.

(b) Contents of Obligations. Obligations guaranteed under this title—

(1) shal have an obligor approved by the Secretary as responsible and
possessing the ability, experience, financial resources, and other qualifi-
cations necessary to the adequate operation and maintenance of the ves-
sel or vessels which serve as security for the guarantee of the Secretary;

(2) subject to the provisions of subsection (c)(1) and subsection (i),
shall be in an aggregate principal amount which does not exceed 75 per
centum of the actual cost or depreciated actual cost, as determined by
the Secretary, of the vessel which is used as security for the guarantee
of the Secretary: Provided, however, That in the case of avessd, the
size and speed of which are approved by the Secretary, and which is or
would have been dligible for mortgage aid for construction under sec-

% Paragraph (7) was added by Section 302(a) of Public Law 104-297, approved
October 11, 1996 (110 STAT. 3559, 3615). Section 302(b) of Public Law 104-297,
approved October 11, 1996 (110 STAT. 3615), the Fisheries Financing Act , was amended
by Section 212 of Public Law 105-277, approved October 21, 1998 (112 STAT. 2681-
635), toread asfollows: "(b)(1) Until October 1, 2001, no new loans may be guaranteed
by the Federal Government for the construction of new fishing vessels if the construction
will result in an increased harvesting capacity within the United States exclusive eco-
nomic zone. (2) No loans may be provided or guaranteed by the Federal Government for
the construction or rebuilding of avessel intended for use as a fishing vessel (as defined
in section 2101 of title 46, United States Code), if such vessel will be greater than 165
feet in registered length, of more than 750 gross registered tons (as measured under chap-
ter 145 of title 46) or 1,900 gross registered tons as measured under chapter 143 of that
title, or have an engine or engines capable of producing atotal of more than 3,000 shaft
horsepower, after such construction or rebuilding is completed. This prohibition shall not
apply to vessels to be used in the menhaden fishery or in tuna purse seine fisheries out-
side the exclusive economic zone of the United States or the area of the South Pacific
Regional Fisheries Treaty."
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tion 509 of this Act (or would have been eligible for mortgage aid under
section 509 of this Act, except that the vessel was built with the aid of
construction-differential subsidy and said subsidy has been repaid) and in
respect of which the minimum downpayment by the mortgagor required
by that section would be or would have been 121/, per centum of the cost
of such vessel, such obligations may be in an amount which does not
exceed 872/, per centum of such actual cost or depreciated actual cost:
Provided, further, That the obligations which relate to a barge which is
constructed without the aid of construction-differential subsidy, or, if so
subsidized, on which said subsidy has been repaid, may be in an aggre-
gate principal amount which does not exceed 871/, per centum of the
actual cost or depreciated actual cost thereof: Provided further, That in
the case of afishing vessel or fishery facility, the obligation shall bein an
aggregate principal amount not to exceed 80 percent of the actual cost or
depreciated actual cost of the fishing vessel or fishery facility, except that
no debt may be placed under this proviso through the Federal Financing
Bank: Provided further, That in the case of an ocean thermal energy con-
version facility or plantship which is constructed without the aid of con-
struction-differential subsidy, such obligations may be in an aggregate
principal amount which does not exceed 871/, percent of the actual cost
or depreciated actual cost of the facility or plantship: Provided further,
That in the case of an eligible export vessel, such obligations may be in
an aggregate principal amount which does not exceed 872/, percent of the
actual cost or depreciated actual cost of the eligible export vessdl;

(3) shall have maturity dates satisfactory to the Secretary but, subject to
the provisions of paragraph (2) of subsection (c) of this section, not to
exceed twenty-five years from the date of the delivery of the vessel which
serves as security for the guarantee of the Secretary or, if the vessel has
been reconstructed or reconditioned, not to exceed the later of (i) twenty-
five years from the date of delivery of the vessel and (ii) the remaining
years of the useful life of the vessel as determined by the Secretary;

(4) shall provide for payments by the obligor satisfactory to the Secretary;

(5) shall bear interest (exclusive of charges for the guarantee and
service charges, if any) at rates not to exceed such per centum per annum
on the unpaid principal as the Secretary determines to be reasonable, tak-
ing into account the range of interest rates prevailing in the private mar-
ket for similar loans and the risks assumed by the Secretary;

(6) shall provide, or arelated agreement shall provide, that if the
vessel used as security for the guarantee of the Secretary is a delivered
vessel, the vessel shall bein class A-1, American Bureau of Shipping, or
shall meet such other standards as may be acceptable to the Secretary,
with al required certificates, including but not limited to, marine inspec-
tion certificates of the United States Coast Guard or, in the case of an €li-
gible export vessdl, of the appropriate national flag authorities under a
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treaty, convention, or other international agreement to which the United
States is a party, with al outstanding requirements and recommenda
tions necessary for retention of class accomplished, unless the Secretary
permits a deferment of such repairs, and shall be tight, stanch, strong
and well and sufficiently tackled, appareled, furnished, and equipped,
and in every respect seaworthy and in good running condition and
repair, and in al respects fit for service; and

(7) may provide, or arelated agreement may provide, if the vessel
used as security for the guarantee of the Secretary is a passenger vessel
having the tonnage, speed, passenger accommaodations and other charac-
teristics set forth in title V of this Act, as amended, and if the Secretary
approves, that the sole recourse against the obligor by the United States
for any payments under the guarantee shall be limited to repossession of
the vessel and the assignment of insurance claims and that the liability
of the obligor for any payments of principal and interest under the guar-
antee shall be satisfied and discharged by the surrender of the vessel and
all right, title, and interest therein to the United States: Provided, That
the vessel upon surrender shall be (i) free and clear of al liens and
encumbrances whatsoever except the security interest conveyed to the
Secretary under thistitle, (ii) in class, and (iii) in as good order and con-
dition, ordinary wear and tear excepted, as when acquired by the oblig-
or, except that any deficiencies with respect to freedom from encum-
brances, condition and class may, to the extent covered by valid policies
of insurance, be satisfied by the assignment to the Secretary of claims of
the obligor under such palicies.

The Secretary may not establish, as a condition of eligibility for guar-
antee under thistitle, a minimum principal amount for an obligation
covering the reconstruction or reconditioning of afishing vessel or fish-
ery facility. For purposes of this title, the reconstruction or recondition-
ing of afishing vessel or fishery facility does not include the routine
minor repair or maintenance of the vessel or facility.

(c) Security.

(1) The security for the guarantee of an obligation by the Secretary
under thistitle may relate to more than one vessel and may consist of
any combination of types of security. The aggregate principal amount of
obligations which have more than one vesseal as security for the guaran-
tee of the Secretary under this title may equal, but not exceed, the sum

of the principal amount of obligations permissible with respect to each
vessel.

(2) If the security for the guarantee of an obligation by the Secretary
under thistitle relates to more than one vessel, such obligation may
have the latest maturity date permissible under subsection (b) of this
section with respect to any of such vessels. Provided, That the Secretary
may require such payments of principal, prior to maturity, with respect
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to all related obligations as he deems necessary in order to maintain
adequate security for his guarantee.

(d) Restrictions.

(D(A) No commitment to guarantee, or guarantee of, an obligation
shall be made by the Secretary of Transportation unless the Secretary
finds that the property or project with respect to which the obligation
will be executed will be economically sound. In making that determina
tion, the Secretary shall consider—

(i) the need in the particular segment of the maritime industry for
new or additional capacity, including any impact on existing equip-
ment for which a guarantee under thistitleisin effect;

(i) the market potential for the employment of the vessel over the
life of the guarantee;

(iii) projected revenues and expenses associated with employment
of the vessdl;

(iv) any charters, contracts of affreightment, transportation agree-
ments, or similar agreements or undertakings relevant to the employ-
ment of the vessel;

(v) other relevant criteria; and

(vi) for inland waterways, the need for technical improvements,
including but not limited to increased fuel efficiency, or improved
safety.

(B) No commitment to guarantee, or guarantee of, an obligation
shall be made by the Secretary of Commerce unless the Secretary
finds, at or prior to the time such commitment is made or guarantee
becomes effective, that the property or project with respect to which
the obligation will be executed will be, in the Secretary’s opinion,
economically sound and in the case of fishing vessels, that the pur-
pose of the financing or refinancing is consistent with the wise use of
the fisheries resources and with the devel opment, advancement, man-
agement, conservation, and protection of the fisheries resources, or
with the need for technical improvements including but not limited to
increased fuel efficiency or improved safety.

(2) No commitment to guarantee, or guarantee of an abligation may
be made by the Secretary under thistitle for the purchase of a used fish-
ing vessel or used fishery facility unless—

(A) the vessel or facility will be reconstructed or reconditioned in
the United States and will contribute to the development of the United
States fishing industry; or

(B) the vessel or facility will be used in the harvesting of fish from,
or for a purpose described in section 1101(k) with respect to, an
underutilized fishery.
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(3) No commitment to guarantee, or guarantee of an aobligation may
be made by the Secretary under thistitle for the construction, recon-
struction, or reconditioning of an eligible export vessel unless—

(A) the Secretary finds that the construction, reconstruction, or
reconditioning of that vessel will aid in the transition of United States
shipyards to commercial activities or will preserve shipbuilding assets
that would be essentia in time of war or national emergency, and

(B) the owner of the vessal agrees with the Secretary of
Transportation that the vessel shall not be transferred to any country
designated by the Secretary of Defense as a country whose interests
are hostile to the interests of the United States.

(4) The Secretary shall promulgate regulations concerning circum-
stances under which waivers of or exceptions to otherwise applicable
regulatory requirements concerning financial condition can be made.
The regulations shall require that—

(A) the economic soundness requirements set forth in paragraph
(D(A) of this subsection are met after the waiver of the financial con-
dition requirement; and

(B) the waiver shall provide for the imposition of other require-
ments on the obligor designed to compensate for the increased risk
associated with the obligor’s failure to meet regulatory requirements
applicable to financial condition.

(e)(1) Guarantee Fees. Except as otherwise provided in this subsec-
tion, the Secretary shall prescribe regulations to assess in accordance with
this subsection a fee for the guarantee of an obligation under thistitle.

(2)(A) The amount of a fee under this subsection for a guarantee is
equal to the sum determined by adding the amounts determined under
subparagraph (B) for the years in which the guarantee is in effect.

(B) The amount referred to in subparagraph (A) for ayear isthe
present value (determined by applying the discount rate determined
under subparagraph (F)) of the amount determined by multiplying—

(i) the estimated average unpaid principal amount of the obliga-
tion that will be outstanding during the year (determined in accor-
dance with subparagraph (E)), by

(i) the fee rate established under subparagraph (C) for the obliga-
tion for each year.

(C) The feerate referred to in subparagraph (B)(ii) for an obligation
shall be—

(i) in the case of an obligation for a delivered vessel or equip-
ment, not less than one-half of 1 percent and not more than 1 per-
cent, determined by the Secretary for the obligation under the for-
mula established under subparagraph (D); or
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(if) in the case of an obligation for a vessel to be constructed,
reconstructed, or reconditioned, or of equipment to be delivered,
not less than one-quarter of 1 percent and not more than one-half of
1 percent, determined by the Secretary for the obligation under the
formula established under subparagraph (D).

(D) The Secretary shall establish aformulafor determining the fee
rate for an obligation for purposes of subparagraph (C), that—
() isadliding scale based on the creditworthiness of the obligor;
(i) takes into account the security provided for a guarantee under
thistitle for the obligation; and
(iii) uses—
() in the case of the most creditworthy obligors, the lowest rate
authorized under subparagraph (C) (i) or (ii), as applicable; and
(1) in the case of the least creditworthy obligors, the highest
rate authorized under subparagraph (C) (i) or (ii), as applicable.
(E) For purposes of subparagraph (B)(i), the estimated average
unpaid principal amount does not include the average amount (except
interest) on deposit in ayear in the escrow fund under section 1108.

(F) For purposes of determining present value under subparagraph (B)
for an obligation, the Secretary shall apply a discount rate determined
by the Secretary of the Treasury taking into consideration current market
yields on outstanding obligations of the United States having periods to
maturity comparable to the period to maturity for the obligation with
respect to which the determination of present value is made.

(3) A fee under this subsection shall be assessed and collected not
later than the date on which amounts are first paid under an obligation
with respect to which the fee is assessed.

(4) A fee paid under this subsection is not refundable. However, an
obligor shall receive credit for the amount paid for the remaining term
of the guaranteed obligation if the obligation is refinanced and guaran-
teed under this title after such refinancing.

(5) A fee paid under subsection (€) shall be included in the amount of
the actual cost of the obligation guaranteed under thistitle and is eligi-
ble to be financed under this title.

(f) (1) Investigation of applications. The Secretary shall charge and
collect from the obligor such amounts as he may deem reasonable for
the investigation of applications for a guarantee, for the appraisal of
properties offered as security for a guarantee, for the issuance of com-
mitments, for services in connection with the escrow fund authorized by
section 1108 and for the inspection of such properties during construc-
tion, reconstruction, or reconditioning: Provided, That such charges
shall not aggregate more than one-half of 1 per centum of the original
principal amount of the obligations to be guaranteed
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(2) The Secretary may make a determination that aspects of an appli-
cation under this title require independent analysis to be conducted by
third party experts due to risk factors associated with markets, technolo-
gy, financial structures, or other risk factors identified by the Secretary.
Any independent analysis conducted pursuant to this provision shall be
performed by a party chosen by the Secretary.

(3) Notwithstanding any other provision of thistitle, the Secretary
may make a determination that an application under this title requires
additional equity because of increased risk factors associated with mar-
kets, technology, financial structures, or other risk factors identified by
the Secretary.

(4) The Secretary may charge and collect fees to cover the costs of
independent analysis under paragraph (2). Notwithstanding section 3302
of title 31, United States Code, any fee collected under this paragraph
shall—

(A) be credit as an offsetting collection to the account that finances
the administration of the loan guarantee program;

(B) shall be available for expenditure only to pay the costs of activ-
ities and services for which the fee is imposed; and

(C) shal remain available until expended.®

(g) Disposition of M oneys. All moneys received by the Secretary
under the provisions of sections 1101—1107 of thistitle shall be
deposited in the Fund.

(h) Additional Requirements. Obligations guaranteed under thistitle
and agreements relating thereto shall contain such other provisions with
respect to the protection of the security interests of the United States
(including acceleration, assumptions, and subrogation provisions and
the issuance of notes by the obligor to the Secretary), liens and releases
of liens, payments of taxes, and such other matters as the Secretary may,
in his discretion, prescribe.

(i) Limitation on Establishment of Percentage. The Secretary may
not, with respect to—

(1) the general 75 percent or less limitation in subsection (b)(2);

(2) the 87 1/2 percent or less limitation in the 1st, 2nd, 4th, or 5th
provison to subsection (b)(2) or section 1112(b); or

(3) the 80 percent or less limitation in the 3rd proviso to such subsec-
tion; establish by rule, regulation, or procedure any percentage within

% Section 3526 of Public Law 108-136, approved November 24, 2003 (117 STAT.
1801), the National Defense Authorization Act for Fiscal Year 2004, amended Section
1104a(f) of the Merchant Marine Act, 1936 (46 App. U.S.C. 1274&(f)). Recognition has
not been given to Section 2536(1) of Public Law 108-136, that attempted to repeal
Section 1104A(d)(5) of the Merchant Marine Act, 1936, as such clause does not exist.
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any such limitation that is, or isintended to be, applied uniformly to all
guarantees or commitments to guarantee made under this section that
are subject to the limitation.

(j) Procedure upon Receiving L oan Guar antee Application.

(1) Upon receiving an application for aloan guarantee for an eligible
export vessel, the Secretary shall promptly provide to the Secretary of
Defense notice of the receipt of the application. During the 30-day period
beginning on the date on which the Secretary of Defense receives such
notice, the Secretary of Defense may disapprove the loan guarantee based
on the assessment of the Secretary of the potential use of the vessel in a
manner that may cause harm to United States national security interests.
The Secretary of Defense may not disapprove aloan guarantee under this
section solely on the basis of the type of vessel to be constructed with the
loan guarantee. The authority of the Secretary to disapprove aloan guar-
antee under this section may not be delegated to any official other than a
civilian officer of the Department of Defense appointed by the President,
by and with the advice and consent of the Senate.

(2) The Secretary of Transportation may not make aloan guarantee
disapproved by the Secretary of Defense under paragraph (1).

(k) Monitoring. The Secretary shall monitor the financial conditions
and operations of the obligor on a regular basis during the term of the
guarantee. The Secretary shall document the results of the monitoring
on an annual or quarterly basis depending upon the condition of the
obligor. If the Secretary determines that the financial condition of the
obligor warrants additional protections to the Secretary, then the
Secretary shall take appropriate action under subsection (m) of this sec-
tion. If the Secretary determines that the financial condition of the
obligor jeopardizes its continued ability to perform its responsibilitiesin
connection with the guarantee of obligations by the Secretary, the
Secretary shall make an immediate determination whether default
should take place and whether further measures described in subsection
(m) should be taken to protect the interests of the Secretary while insur-
ing that program objectives are met.

() Review of Applications. No commitment to guarantee, or guar-
antee of, an obligation shall be made by the Secretary unless the
Secretary certifies that afull and fair consideration of all the regulatory
requirements, including economic soundness and financia requirements
applicable to obligors and related parties, and a thorough assessment of
the technical, economic, and financial aspects of the loan application
has been made.

(m) Agreement with Obligor. The Secretary shall include provi-
sions in loan agreements with obligors that provide additional authority
to the Secretary to take action to limit potential losses in connection
with defaulted loans or loans that are in jeopardy due to the deteriorat-
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ing financial condition of obligors. Provisions that the Secretary shall
include in loan agreements include requirements for additional collateral
or greater equity contributions that are effective upon the occurrence of
verifiable conditions relating to the obligors financial condition or the
status of the vessel or shipyard project.

(n) Decision Period.

(1) In General. The Secretary of Transportation shall approve or
deny an application for aloan guarantee under this title within 270 days
after the date on which the signed application is received by the
Secretary.

(2) Extension. Upon request by an applicant, the Secretary may
extend the 270-day period in paragraph (1) to a date not later than 2
years after the date on which the signed application for the loan guaran-
tee was received by the Secretary.

SEC. 1104B. FINANCING CONTRACT FOR CONSTRUC-
TION OR RECONSTRUCTION OF COMMERCIAL VES-
SEL; VESSEL REPLACEMENT GUARANTEE FUND (46
App. U.S.C. 1274a (2003)).

(a) Notwithstanding the provisions of thistitle, except as provided in
subsection (d) of this section, the Secretary, upon the terms the
Secretary may prescribe, may guarantee or make a commitment to guar-
antee, payment of the principal of and interest on an obligation which
aids in financing and refinancing, including reimbursement to an obligor
for expenditures previously made, of a contract for construction or
reconstruction of avessel or vessels which are designed and to be
employed for commercial use in the coastwise or intercoastal trade or in
foreign trade as defined in section 905 of this Act if—

(1) the construction or reconstruction by an applicant is made neces-
sary to replace vessals the continued operation of which is denied by
virtue of the imposition of a statutorily mandated change in standards
for the operation of vessels, and where, as a matter of law, the applicant
would otherwise be denied the right to continue operating vesselsin the
trades in which the applicant operated prior to the taking effect of the
statutory or regulatory change;

(2) the applicant is presently engaged in transporting cargoes in ves-
sels of the type and class that will be constructed or reconstructed under
this section, and agrees to employ vessels constructed or reconstructed
under this section as replacements only for vessels made obsolete by
changes in operating standards imposed by statute;

(3) the capacity of the vessals to be constructed or reconstructed under
this title will not increase the cargo carrying capacity of the vessels
being replaced;
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(4) the Secretary has not made a determination that the market
demand for the vessel over its useful life will diminish so as to make
the granting of the guarantee fiduciarily imprudent; and

(5) the Secretary has considered the provisions of section
1104A(d)(1)(A)(iii), (iv), and (v) of thistitle.

(b) For the purposes of this section—

(2) the maximum term for obligations guaranteed under this program
may not exceed 25 years;

(2) obligations guaranteed may not exceed 87 1/2 percent of the actual
cost or depreciated actual cost to the applicant for the construction or
reconstruction of the vessel; and

(3) reconstruction cost obligations may not be guaranteed unless the
vessel after reconstruction will have a useful life of at least 15 years.

The Secretary may not by rule, regulation, or procedure establish any
percentage within the 87 1/2 percent or less limitation in paragraph (2)
that is, or isintended to be, applied uniformly to all guarantees or com-
mitments to guarantee made under this section.

(c)(1) The Secretary shall by rule require that the applicant provide
adequate security against default. The Secretary may, in addition to any
fees assessed under section 1104A(e), establish a Vessel Replacement
Guarantee Fund into which shall be paid by obligors under this section—

(A) annua fees which may be an additional amount on the loan
guarantee fee in section 1104A(e) not to exceed an additional 1
percent; or

(B) fees based on the amount of the obligation versus the percent-
age of the obligor’s fleet being replaced by vessels constructed or
reconstructed under this section.

2) The Vessdl Replacement Guarantee Fund shall be a subaccount in
the Federal Ship Financing Fund, and shall—

(A) be the depository for all moneys received by the Secretary
under sections 1101 through 1107 of this title with respect to guaran-
tee or commitments to guarantee made under this section;

(B) not include investigation fees payable under section 1104A(f)
which shall be paid to the Federal Ship Financing Fund; and

(C) be the depository, whenever there shall be outstanding any notes
or obligations issued by the Secretary under section 1105(d) with
respect to the Vessal Replacement Guarantee Fund, for all moneys
received by the Secretary under sections 1101 through 1107 from
applicants under this section.

(d) The program created by this section shall, in addition to the
requirements of this section, be subject to the provisions of sections
1101 through 1103; 1104A(b)(1), (4), (5), (6); 1104A(e); 1104A(f);
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1104A (h); and 1105 through 1107; except that the Federal Ship
Financing Fund is not liable for any guarantees or commitments to
guarantee issued under this section.

SEC. 1105. DEFAUL TS (46 App. U.S.C. 1275 (2003)).

(a) Rights of Obligee. In the event of a default, which has continued
for thirty days, in any payment by the obligor of principal or interest due
under an obligation guaranteed under thistitle, the obligee or his agent
shall have the right to demand (unless the Secretary shall, upon such
terms as may be provided in the obligation or related agreements, prior to
that demand, have assumed the obligor’s rights and duties under the
obligation and agreements and shall have made any payments in default)
at or before the expiration of such period as may be specified in the guar-
antee or related agreements, but not later than ninety days from the date
of such default, payment by the Secretary of the unpaid principal amount
of said obligation and of the unpaid interest thereon to the date of pay-
ment. Within such period as may be specified in the guarantee or related
agreements, but not later than thirty days from the date of such demand,
the Secretary shall promptly pay to the obligee or his agent the unpaid
principal amount of said obligation and unpaid interest thereon to the date
of payment: Provided, That the Secretary shall not be required to make
such payment if prior to the expiration of said period he shall find that
there was no default by the obligor in the payment of principal or interest
or that such default has been remedied prior to any such demand.

(b) Notice of Default. In the event of a default under a mortgage, loan
agreement, or other security agreement between the obligor and the
Secretary, the Secretary may upon such terms as may be provided in the
obligation or related agreement, either:

(1) assume the obligor’s rights and duties under the agreement, make
any payment in default, and notify the obligee or the obligee's agent of
the default and the assumption by the Secretary; or

(2) notify the obligee or the obligee' s agent of the default, and the
obligee or the obligee’ s agent shall have the right to demand at or
before the expiration of such period as may be specified in the guaran-
tee or related agreements, but not later than 60 days from the date of
such notice, payment by the Secretary of the unpaid principal amount of
said obligation and of the unpaid interest thereon. Within such period as
may be specified in the guarantee or related agreements, but not later
than 30 days from the date of such demand, the Secretary shall prompt-
ly pay to the obligee or the obligee’ s agent the unpaid principal amount
of said obligation and unpaid interest thereon to the date of payment.

(c) Secretary to Complete, Sell or Operate Property. In the event of
any payment or assumption by the Secretary under subsection (a) or (b) of
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this section, the Secretary shall have all rights in any security held by him
relating to his guarantee of such obligations as are conferred upon him
under any security agreement with the obligor. Notwithstanding any other
provision of law relating to the acquisition, handling, or disposal of proper-
ty by the United States, the Secretary shall have the right, in his discretion,
to complete, recondition, reconstruct, renovate, repair, maintain, operate,
charter, or sell any property acquired by him pursuant to a security agree-
ment with the obligor or may place a vessel in the national defense reserve.
The terms of the sale shall be as approved by the Secretary.

(d) Cash Payments; | ssuance of Notes of Obligations. Any amount
required to be paid by the Secretary pursuant to subsection (a) or (b) of this
section, shall be paid in cash. If at any time the moneys in the Fund autho-
rized by section 1102 of this Act are not sufficient to pay any amount the
Secretary is required to pay by subsection (a) or (b) of this section, the
Secretary is authorized to issue to the Secretary of the Treasury notes or
other obligations in such forms and denominations, bearing such maturi-
ties, and subject to such terms and conditions as may be prescribed by the
Secretary, with the approval of the Secretary of the Treasury. Such notes or
other obligations shall bear interest at a rate determined by the Secretary of
the Treasury, taking into consideration the current average market yield on
outstanding marketable obligations of the United States of comparable
maturities during the month preceding the issuance of such notes or other
obligations. The Secretary of the Treasury is authorized and directed to
purchase any notes and other obligations to be issued hereunder and for
such purpose he is authorized to use as a public debt transaction the pro-
ceeds from the sale of any securities issued under the Second Liberty Bond
Act®, as amended, and the purposes for which securities may be issued
under such Act, as amended, are extended to include any purchases of such
notes and obligations. The Secretary of the Treasury may at any time sell
any of the notes or other obligations acquired by him under this section.
All redemptions, purchases, and sales by the Secretary of the Treasury of
such notes or other obligations shall be treated as public debt transactions
of the United States. Funds borrowed under this section shall be deposited
in the Fund and redemptions of such notes and obligations shall be made
by the Secretary from such Fund.

(e) Actions Against Obligor. In the event of a default under any guar-
anteed obligation or any related agreement, the Secretary shall take such
action against the obligor or any other parties liable thereunder that, in
his discretion, may be required to protect the interests of the United

®The Second Liberty Bond Act was enacted as Chapter 56, Public Law 6543,
approved September 24, 1917 (40 STAT. 288-295), and repealed by section 5(b) of
Public Law 97-258, approved September 13, 1982 (96 STAT. 1072).
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States. Any suit may be brought in the name of the United States or in the
name of the obligee and the obligee shall make available to the United
States all records and evidence necessary to prosecute any such suit. The
Secretary shall have the right, in his discretion, to accept a conveyance of
title to and possession of property from the abligor or other parties liable
to the Secretary, and may purchase the property for an amount not greater
than the unpaid principal amount of such obligation and interest thereon.
In the event that the Secretary shall receive through the sale of property
an amount of cash in excess of the unpaid principal amount of the obliga-
tion and unpaid interest on the obligation and the expenses of collection
of those amounts, the Secretary shall pay the excess to the obligor.

(f) Default Response. Inthe event of default on an obligation, the
Secretary shall conduct operations under thistitle in a manner which—

(1) maximizes the net present value return from the sale or disposition
of assets associated with the obligation, including prompt referral to the
Attorney Genera for collection as appropriate;

(2) minimizes the amount of any loss realized in the resolution of the
guarantee;

(3) ensures adeguate competition and fair and consistent treatment of
offerors; and

(4) requires appraisal of assets by an independent appraiser.

SEC. 1108. ESCROW FUND (46 App. U.S.C. 1279a (2003)).

(a) Creation. If the proceeds of an obligation guaranteed under this
title are to be used to finance the construction, reconstruction, or recon-
ditioning of a vesseal or vessels which will serve as security for the guar-
antee of the Secretary, the Secretary is authorized to accept and hold, in
escrow under an escrow agreement with the obligor, a portion of the
proceeds of all obligations guaranteed under this title whose proceeds
are to be so used which is equal to: (i) the excess of the principal
amount of all obligations whose proceeds are to be so used over 75 per
centum, or 871/, per centum, whichever is applicable under section
1104 of thistitle, paid by or for the account of the obligor for the con-
struction, reconstruction, or reconditioning of the vessel or vessels; (ii)
with such interest thereon, if any, as the Secretary may require:
Provided, That in the event the security for the guarantee of an obliga-
tion by the Secretary relates both to a vessel or vessels to be construc-
ted, reconstructed or reconditioned and to a delivered vessal or vessels,
the principal amount of such obligation shall be prorated for purposes of
this subsection (&) under regulations prescribed by the Secretary.

(b) Disbursement Prior to Termination of Escrow Agreement. The
Secretary shall, as specified in the escrow agreement, disburse the
escrow fund to pay amounts the obligor is obligated to pay as interest
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on such obligations or for the construction, reconstruction, or recondi-
tioning of the vessel or vessels used as security for the guarantee of the
Secretary under thistitle, to redeem such obligations in connection with
arefinancing under paragraph (4) of subsection (a) of section 1104 or to
pay to the obligor at such times as may be provided for in the escrow
agreement any excess interest deposits, except that if payments become
due under the guarantee prior to the termination of the escrow agree-
ment, al amounts in the escrow fund at the time such payments become
due (including realized income which has not yet been paid to the oblig-
or) shall be paid into the Fund and (i) be credited against any amounts
due or to become due to the Secretary from the obligor with respect to
the guaranteed obligations and (ii) to the extent not so required, be paid
to the obligor.

(c) Disbursement upon Termination of Escrow Agreement. If pay-
ments under the guarantee have not become due prior to the termination
of the escrow agreement, any balance of the escrow fund at the time of
such termination shall be disbursed to prepay the excess of the principal
of all obligations whose proceeds are to be used to finance the construc-
tion, reconstruction, or reconditioning of the vessel or vessels which
serve or will serve as security for such guarantee over 75 per centum or
871/, per centum, whichever is applicable under section 1104 of this
title, of the actual cost of such vessel or vessels to the extent paid, and
to pay interest on such prepaid amount of principal, and the remainder
of such balance of the escrow fund shall be paid to the obligor.

(d) Investment of Fund. The Secretary may invest and reinvest al or
any part of the escrow fund in obligations of the United States with
such maturities that the escrow fund will be available as required for
purposes of the escrow agreement.

(e) Payment of Income. Any income realized on the escrow fund
shall, upon receipt, be paid to the obligor.

(f) Terms of Escrow Agreement. The escrow agreement shall contain
such other terms as the Secretary may consider necessary to protect
fully the interests of the United States.

(g) Payments Required Befor e Disbur sement.—

(1D In General.—No disbursement shall be made under subsection
(b) to any person until the total amount paid by or for the account of
the obligor from sources other than the proceeds of the obligation
equals at least 25 percent or 12 1/2 percent, whichever is applicable
under section 1104A, of the aggregate actual cost of the vessel, as previ-
ously approved by the Secretary. If the aggregate actual cost of the ves-
sel hasincreased since the Secretary’ sinitial approval or if it increases
after the first disbursement is permitted under this subsection, then no
further disbursements shall be made under subsection (b) until the total
amount paid by or for the account of the obligor from sources other
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than the proceeds of the obligation equals at least 25 percent or 12 1/2
percent, as applicable, of the increase, as determined by the Secretary,
in the aggregate actual cost of the vessel. Nothing in this paragraph
shall require the Secretary to consent to finance any increase in actual
cost unless the Secretary determines that such an increase in the obliga
tion meets al the terms and conditions of thistitle or other applicable
law.

(2) Documented Proof of Progress Requirement.—The Secretary
shall, by regulation, establish a transparent, independent, and risk-based
process for verifying and documenting the progress of projects under
construction before disbursing guaranteed loan funds. At a minimum,
the process shall require documented proof of progress in connection
with the construction, reconstruction, or reconditioning of a vessel or
vessals before disbursements are made from the escrow fund. The
Secretary may require that the obligor provide a certificate from an
independent party certifying that the requisite progress in construction,
reconstruction, or reconditioning has taken place.

SEC. 1109. DEPOSIT FUND. (46 App. U.S.C. 1279 (2003))

(@) Establishment of Deposit Fund. There is established in the
Treasury a deposit fund for purposes of this section. The Secretary may,
in accordance with an agreement under subsection (b), deposit into and
hold in the deposit fund cash belonging to an obligor to serve as collat-
eral for a guarantee under this title made with respect to the obligor.

(b) Agreement—

(1) In General.—The Secretary and an obligor shall enter into a
reserve fund or other collateral account agreement to govern the deposit,
withdrawal, retention, use, and reinvestment of cash of the obligor held
in the deposit fund established by subsection (a).

(2) Terms. The agreement shall contain such terms and conditions as
are required under this section and such additional terms as are consid-
ered by the Secretary to be necessary to protect fully the interests of the
United States.

(3) Security Interest of United States. The agreement shall include
terms that grant to the United States a security interest in all amounts
deposited into the deposit fund.

(c) Investment. The Secretary may invest and reinvest any part of
the amounts in the deposit fund established by subsection (a) in obliga
tions of the United States with such maturities as ensure that amounts in
the deposit fund will be available as required for purposes of agree-
ments under subsection (b). Cash balances of the deposit fund in excess
of current requirements shall be maintained in aform of uninvested
funds and the Secretary of the Treasury shall pay interest on these
funds.
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(d) Withdrawals.—

(1) In General. The cash deposited into the deposit fund established
by subsection (a) may not be withdrawn without the consent of the
Secretary.

(2) Useof Income. Subject to paragraph (3), the Secretary may pay
any income earned on cash of an obligor deposited into the deposit fund
in accordance with the terms of the agreement with the obligor under sub-
section (b).

(3) Retention against default. The Secretary may retain and offset any
or all of the cash of an obligor in the deposit fund, and any income real-
ized thereon, as part of the Secretary’s recovery against the obligor in case
of a default by the obligor on an obligation.

SEC. 1110. OCEAN THERMAL ENERGY CONVERSION
DEMONSTRATION FACILITIESAND PLANTSHIPS
(46 App. U.S.C. 1279¢ (2003)).

(a) Financing of Construction, Reconstruction, or Reconditioning.
Pursuant to the authority granted under section 1103(a) of thistitle, the
Secretary, upon such terms as he shall prescribe, may guarantee or make a
commitment to guarantee, payment of the principal of and interest on an
obligation which aids in financing, including reimbursement of an obligor
for expenditures previously made for, construction, reconstruction, or
reconditioning of a commercial demonstration ocean thermal energy con-
version facility or plantship. Guarantees or commitments to guarantee
under this subsection shall be subject to all the provisos, regquirements,
regulations, and procedures which apply to guarantees or commitments to
guarantee made pursuant to section 1104(a)(1) of thistitle, except that—

(1) no guarantees or commitments to guarantee may be made by the
Secretary under this subsection before October 1, 1981,

(2) the provisions of subsection (d) of section 1104 of this title shall
apply to guarantees or commitments to guarantee for that portion of a
commercial demonstration ocean thermal energy conversion facility or
plantship not to be supported with appropriated Federal funds;

(3) guarantees or commitments to guarantee made pursuant to this section
may be in an aggregate principal amount which does not exceed 871/, per-
cent of the actual cost or depreciated actual cost of the commercial demon-
stration ocean thermal energy conversion facility or plantship: Provided,
That, if the commercial demonstration ocean thermal energy conversion
facility or plantship is supported with appropriated Federal funds, such guar-
antees or commitments to guarantee may not exceed 87%/, percent of the
aggregate principal amount of that portion of the actual cost or depreciated
actua cost for which the obligor has an obligation to secure financing in
accordance with the terms of the agreement between the obligor and the
Department of Energy or other Federal agency; and
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(4) the provisions of this section may be used to guarantee obligations
for atotal of not more than 5 separate commercial demonstration ocean
thermal energy conversion facilities and plantships or a demonstrated
400 megawatt capacity, whichever comes first.

(b) Certification of Reasonableness of Risk. A guarantee or commit-
ment to guarantee shall not be made under this section unless the
Secretary of Energy, in consultation with the Secretary, certifiesto the
Secretary that, for the ocean thermal energy conversion facility or
plantship for which the guarantee or commitment to guarantee is sought,
there is sufficient guarantee of performance and payment to lower the risk
to the Federal Government to alevel which is reasonable. The Secretary
of Energy must base his considerations on the following: (1) the success-
ful demonstration of the technology to be used in such facility at a scale
sufficient to establish the likelihood of technical and economic viability in
the proposed market; and (2) the need of the United States to develop new
and renewabl e sources of energy and the benefits to be realized from the
construction and successful operation of such facility or plantship.

(c) OTEC Demonstration Fund. A special subaccount in the Federal
Ship Financing Fund, to be known as the OTEC Demonstration Fund,
shall be established on October 1, 1981. The OTEC Demonstration
Fund shall be used for obligation guarantees authorized under this sec-
tion which do not qualify under other sections of this title. Except as
specified otherwise in this section, the operation of the OTEC
Demonstration Fund shall be identical with that of the parent Federal
Ship Financing Fund: except that, notwithstanding the provisions of
section 1104(g), (1) all moneys received by the Secretary pursuant to
sections 1101 through 1107 of this title with respect to guarantees or
commitments to guarantee made pursuant to this section shall be
deposited only in the OTEC Demonstration Fund, and (2) whenever
there shall be outstanding any notes or other obligations issued by the
Secretary pursuant to section 1105(d) of this title with respect to the
OTEC Demonstration Fund, all moneys received by the Secretary pur-
suant to sections 1101 through 1107 of thistitle with respect to ocean
thermal energy conversional facilities or plantships shall be deposited in
the OTEC Demonstration Fund. Assetsin the OTEC Demonstration
Fund may at any time be transferred to the parent fund whenever and to
the extent that the balance thereof exceeds the total guarantees or com-
mitments to guarantee made pursuant to this section then outstanding,
plus any notes or other obligations issued by the Secretary pursuant to
section 1105(d) of this title with respect to the OTEC Demonstration
Fund. The Federal Ship Financing Fund shall not be liable for any
guarantees or commitments to guarantee issued pursuant to this section.
The aggregate unpaid principal amount of the obligations guaranteed
with the backing of the OTEC Demonstration Fund and outstanding at
any one time shall not exceed $1,650,000,000.
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(d) Notes and Obligations. The provisions of section 1105(d) of this
title shall apply specifically to the OTEC Demonstration Fund as well
as to the Fund: Provided, however, That any notes or obligations issued
by the Secretary pursuant to section 1105(d) of this title with respect to
the OTEC Demonstration Fund shall be payable solely from proceeds
realized by the OTEC Demonstration Fund.

(e) Taxability of Interest. The interest on any obligation guaranteed
under this section shall be included in gross income for purposes of
chapter 1 of the Internal Revenue Code of 1954.

SEC. 1111. AUTHORITY FOR SECRETARY OF TRANS-
PORTATION TO MAKE LOAN GUARANTEES (46 App.
U.S.C. 1279d (2003)).

(a) Authority to Guarantee Obligations for Eligible Export
Vessels. The Secretary may guarantee obligations for eligible export
vessels—

(2) in accordance with the terms and conditions of this title applicable
to loan guarantees in the case of vessels documented under the laws of
the United States; or

(2) in accordance with such other terms as the Secretary determines to
be more favorable than the terms otherwise provided in this title and to
be compatible with export credit terms offered by foreign governments
for the sale of vessels built in foreign shipyards.

(b) Interagency Council.

(1) Establishment; Composition. There is hereby established an inter-
agency council for the purposes of this section. The council shall be
composed of the Secretary of Transportation, who shall be chairman of
the Council, the Secretary of the Treasury, the Secretary of State, the
Assistant to the President for Economic Policy, the United States Trade
Representative, and the President and Chairman of the United States
Export-Import Bank, or their designees.

(2) Purpose of the Council. The council shall—

(A) obtain information on shipbuilding loan guarantees, on direct
and indirect subsidies, and on other favorable treatment of shipyards
provided by foreign governments to shipyards in competition with
United States shipyards; and

(B) provide guidance to the Secretary in establishing terms for loan
guarantees for eligible export vessals under subsection (a)(2).

(3) Consultation with U.S. Shipbuilders. The council shall consult
regularly with United States shipbuilders to obtain the essential infor-
mation concerning international shipbuilding competition on which to
set terms and conditions for loan guarantees under subsection (a)(2).
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(4) Annual Report. Not later than January 31 of each year (beginning
in 1995), the Secretary of Transportation shall submit to Congress a
report on the activities of the Secretary under this section during the
preceding year. Each report shall include documentation of sources of
information on assistance provided by the governments of other nations
to shipyards in those nations and a summary of recommendations made
to the Secretary during the preceding year regarding applications sub-
mitted to the Secretary during that year for loan guarantees under this
title for construction of eligible export vessels.

SEC. 1112. LOAN GUARANTEES FOR SHIPYARD MOD-
ERNIZATION AND IMPROVEMENT (46 App. U.S.C. 1279
(2003)).

(a) The Secretary, under section 1103(a) and subject to the terms the
Secretary shall prescribe, may guarantee or make a commitment to
guarantee the payment of the principal of, and the interest on, an obliga-
tion for advanced shipbuilding technology and modern shipbuilding
technology of a general shipyard facility located in the United States.

(b) Guarantees or commitments to guarantee under this section are
subject to the extent applicable to al the laws, requirements, regula
tions, and procedures that apply to guarantees or commitments to guar-
antee made under this title, except that guarantees or commitments to
guarantee made under this section may be in the aggregate principal
amount that does not exceed 871/, percent of the actual cost of the
advanced shipbuilding technology or modern shipbuilding technology.

(c) The Secretary may accept the transfer of funds from any other
department, agency, or instrumentality of the United States Government
and may use those funds to cover the cost (as defined in section 502 of
the Federal Credit Reform Act of 1990) of making guarantees or com-
mitments to guarantee loans entered into under this section.

(d) For purposes of this section:
(1) The term “advanced shipbuilding technology” includes—

(A) numerically controlled machine tools, robots, automated process
control equipment, computerized flexible manufacturing systems,
associated computer software, and other technology for improving
shipbuilding and related industrial production which advance the
state-of-the-art; and

(B) novel techniques and processes designed to improve shipbuild-
ing quality, productivity, and practice, and to promote sustainable
development, including engineering design, quality assurance, concur-
rent engineering, continuous process production technology, energy
efficiency, waste minimization, design for recyclability or parts reuse,
inventory management, upgraded worker skills, and communications
with customers and suppliers.
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(2) The term “modern shipbuilding technology” means the best avail-
able proven technology, techniques, and processes appropriate to
enhancing the productivity of shipyards.

(3) Theterm “genera shipyard facility” means—

(A) for operations on land—

(i) any structure or appurtenance thereto designed for the con-
struction, repair, rehabilitation, refurbishment or rebuilding of any
vessel (as defined intitle 1, United States Code) and including
graving docks, building ways, ship lifts, wharves, and pier cranes;

(i) the land necessary for any structure or appurtenance
described in clause (i); and

(iii) equipment that is for the use in connection with any structure
or appurtenance and that is necessary for the performance of any
function referred to in subparagraph (A);

(B) for operations other than on land, any vessel, floating drydock
or barge built in the United States and used for, equipped to be used
for, or of atype that is normally used for activities referred to in sub-

paragraph (A)(i) of this paragraph.

* % % * % % * * % % * * % *x * * *x *

REVIEW AND REPORTSON THE TITLE XI PROGRAM

Section 3527 of Public Law 108-136, approved November 24,
2003 (117 STAT. 1802) provides:
SEC. 3527. ANNUAL REPORT ON PROGRAM.

The Secretary of Transportation shall report to Congress annually on
the loan guarantee program under title XI of the Merchant Marine
Act, 1936 (46 U.S.C. App. 1271 et seg.). The reports shall include—

(1) thesize, in dollars, of the portfolio of loans guaranteed;

(2) thesize, in dollars, of projectsin the portfolio facing financial
difficulties;

(3) the number and type of projects covered,

(4) aprofile of pending loan applications;

(5) the amount of appropriations available for new guarantees;

(6) aprofile of each project approved since the last report; and

(7) aprofile of any defaults since the last report."”

Section 3528 of Public Law 108-136, approved November 24,
2004 (117 STAT. 1802), providesin part:
SEC. 3528. REVIEW OF PROGRAM.

(@) In General.—The Secretary of Transportation shall conduct a
comprehensive assessment of the human capital and other resource
needs in connection with the title X1 loan guarantee program under
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the Merchant Marine Act, 1936 (46 U.S.C. App. 1271 et seq.). In
connection with this assessment, the Secretary shall develop an orga-
nizational framework for the program offices that insures that a clear
separation of duties is established among the loan application, project
monitoring, and default management functions.

(b) Program Enhancements. . ..". [Various amendmentsto Section
1103(h) of the Merchant Marine Act, 1936, to generally require annual
updating of risk categories and associated subsidy rates. See Section
1103(h), as so amended, set forth at page 132 supra.]

(c) Report..—The Secretary shall report to the Committee on
Armed Services and the Committee on Commerce, Science, and
Transportation of the Senate and the Committee on Armed Services of
the House of Representatives on the results of the development of an
organizational framework under subsection (a) by January 2, 2004."

* * ¥ k¥ % %k %k *x *x *x % %k %k *x *x *x * *

CERTAIN FISHERIES PROVISIONS

Section 303(a) of Public Law 104297, approved October 11, 1996,
(110 STAT. 3559, 3616), the Sustainable Fisheries Act, added the fol-
lowing Sections 1111 and 1112 to the Merchant Marine Act, 1936:%

SEC. 1111. DEBT OBLIGATIONS GUARANTEED BY
SECRETARY, FISHING CAPACITY REDUCTION FUND
(46 App. U.S.C. 1279f (2003)).

(a) The Secretary is authorized to guarantee the repayment of debt
obligations issued by entities under this section. Debt obligations to be
guaranteed may be issued by any entity that has been approved by the
Secretary and has agreed with the Secretary to such conditions as the
Secretary deems necessary for this section to achieve the objective of
the program and to protect the interest of the United States.

(b) Any debt obligation guaranteed under this section shall—

(1) be treated in the same manner and to the same extent as other
obligations guaranteed under this title, except with respect to provisions
of thistitle that by their nature cannot be applied to obligations guaran-
teed under this section;

& Subsection 303(b) provides:. “(b) Notwithstanding any other provision of thistitle,
the annual rate of interest which obligors shall pay on direct loan obligations under this
section shall be fixed at two percent of the principal amount of such obligations out-
standing plus such additional percent as the Secretary shall be obligated to pay asthe
interest cost of borrowing from the United States Treasury the funds with which to
make such direct loans.”
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(2) have the fishing fees established under the program paid into a sep-
arate subaccount of the fishing capacity reduction fund established under
this section;

(3) not exceed $100,000,000 in an unpaid principal amount outstanding
at any one time for a program;

(4) have such maturity (not to exceed 20 years), take such form, and
contain such conditions as the Secretary determines necessary for the
program to which they relate;

(5) have as the exclusive source of repayment (subject to the provison
in subsection (c)(2)) and as the exclusive payment security, the fishing
fees established under the program; and

(6) at the discretion of the Secretary be issued in the public market or
sold to the Federal Financing Bank.

(c) (1) Thereis established in the Treasury of the United States a sepa-
rate account which shall be known as the fishing capacity reduction fund
(referred to in this section as the “fund”). Within the fund, at least one
subaccount shall be established for each program into which shall be paid
all fishing fees established under the program and other amounts autho-
rized for the program.

(2) Amounts in the fund shall be available, without appropriation or fis-
cal year limitation, to the Secretary to pay the cost of the program,
including payments to financial institutions to pay debt obligations
incurred by entities under this section: Provided, That funds available for
this purpose from other amounts available for the program may also be
used to pay such debt obligations.

(3) Sumsin the fund that are not currently needed for the purpose of this
section shall be kept on deposit or invested in obligations of the United States.

(d) The Secretary is authorized and directed to issue such regulations as
the Secretary deems necessary to carry out this section.

(e) For the purposes of this section, the term “program” means a fishing
capacity reduction program established under section 312 of the
Magnuson- Stevens Fishery Conservation and Management Act.

SEC. 1112. DIRECT LOAN OBLIGATIONS, ANNUAL
RATE OF INTEREST (46 App. U.S.C. 12799 (2003)).

(a) Notwithstanding any other provision of thistitle, all obligations
involving any fishing vessel, fishery facility, aquaculture facility, individ-
ual fishing quota, or fishing capacity reduction program issued under this
title after the date of enactment of the Sustainable Fisheries Act [enacted
Oct. 11, 1996] shall be direct loan obligations, for which the Secretary
shall be the obligee, rather than obligations issued to obligees other than
the Secretary and guaranteed by the Secretary. All direct loan obligations
under this section shall be treated in the same manner and to the same
extent as obligations guaranteed under this title except with respect to
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provisions of thistitle which by their nature can only be applied to
obligations guaranteed under this title.

(b) Notwithstanding any other provisions of this title, the annual rate
of interest which obligors shall pay on direct |oan obligations under this
section shall be fixed at two percent of the principal amount of such
obligations outstanding plus such additional percent as the Secretary
shall be obligated to pay as the interest cost of borrowing from the
United States Treasury the funds with which to make such direct loans.

* * k¥ % * * % % *x * % %k * * k% *x * *

RESTRICTIONSON TITLE XI GUARANTEES
AND COMMITMENTS.
The following restrictions also limit the Title X1 Guarantee Program.

1. 46 App. U.S.C. 1273a (2003) CERTAIN LOAN GUARANTEES
AND COMMITMENTS.

(a) The Secretary of Transportation may not issue a guarantee or
commitment to guarantee aloan for the construction, reconstruction,
or reconditioning of aliner vessel under the authority of title XI of the
Merchant Marine Act, 1936 (46 U.S.C. App. 1271 et seq.) after the
date of enactment of this Act unless the Chairman of the Federal
Maritime Commission certifies that the operator of such vessel—

(1) has not been found by the Commission to have violated section
19 of the Merchant Marine Act, 1920 (46 U.S.C. App. 876), or the
Foreign Shipping Practices Act of 1988 (46 U.S.C. App. 1701a), with-
in the previous 5 years; and

(2) has not been found by the Commission to have committed avio-
lation of the Shipping Act of 1984 (46 U.S.C. App. 1701 et seq.),
which involves unjust or unfair discriminatory trestment or undue or
unreasonable prejudice or disadvantage with respect to a United States
shipper, ocean transportation intermediary, ocean common carrier, or
port within the previous 5 years.

(b) The Secretary of Commerce may not issue a guarantee or a com-
mitment to guarantee a loan for the construction, reconstruction, or
reconditioning of afishing vessel under the authority of title X1 of the
Merchant Marine Act, 1936 (46 U.S.C. App. 1271 et seq.) if the fish-
ing vessel operator has been—

(1) held liable or liable in rem for acivil penalty pursuant to section
308 of the Magnuson—Stevens Fishery Conservation and Management
Act (16 U.S.C. 1858) and not paid the penalty;

(2) found guilty of an offense pursuant to section 309 of the
Magnuson—Stevens Fishery Conservation and Management Act (16
U.S.C. 1859) and not paid the assessed fine or served the assessed
sentence;
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(3) held liable for acivil or criminal penalty pursuant to section 105
of the Marine Mammal Protection Act of 1972 (16 U.S.C. 1375) and
not paid the assessed fine or served the assessed sentence; or

(4) held liable for acivil penalty by the Coast Guard pursuant to
title 33 or 46, United States Code, and not paid the assessed fine.

2. Federal Credit Reform Act of 1990. Section 661c(b) of the
Federal Credit Reform Act of 1990, as amended (2 U.S.C. 661c(b)
provides:

(b) Appropriations required.

Notwithstanding any other provision of law, new direct loan obliga-
tions may be incurred and new loan guarantee commitments may be
made for fiscal year 1992 and thereafter only to the extent that--

(1) new budget authority to cover their costsis provided in advance
in an appropriations Act;

(2) alimitation on the use of funds otherwise available for the cost
of adirect loan or loan guarantee program has been provided in
advance in an appropriations Act; or

(3) authority is otherwise provided in appropriation Acts."
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TITLE XII-WAR RISK INSURANCE

SEC. 1201. DEFINITIONS (46 App. U.S.C. 1281 (2003)). As
used in thistitle—

(8 The term “American vessels’ includes any vessel registered,
enrolled, or licensed under the laws of the United States and any undocu-
mented vessel owned or chartered by or made available to the United
States or any department or agency thereof and any tug or barge or other
watercraft (documented or undocumented) owned by a citizen of the
United States used in essential water transportation or in the fishing trade
or industry, except watercraft used exclusively in or for sport fishing.

(b) The term “transportation in the water-borne commerce of the
United States’ includes the operation of vessels in the fishing trade or
industry, except watercraft used exclusively in or for sport fishing.

(c) Theterm "war risks" includes to such extent as the Secretary may
determine—

() al or any part of any loss that is excluded from marine insurance
coverage under a "free of capture or seizure” clause, or under analogous
clauses; and

(2) other losses from hostile acts, including confiscation, expropria
tion, nationalization, or deprivation..

(d) The term “citizen of the United States’ includes corporations, part-
nerships, and associations existing, authorized, or organized under the
laws of the United States or any State, district, Territory, or possession
thereof.

(e) The term “Secretary” shall mean the Secretary of Transportation.

SEC. 1202. AUTHORITY TO PROVIDE INSURANCE;
CONSIDERATION OF RISK (46 App. U.S.C. 1282 (2003)).

(a) The Secretary, with the approval of the President, and after such
consultation with interested agencies of the Government as the President
may require, may provide insurance and reinsurance against loss or dam-
age by war risks in the manner and to the extent provided in this itle,
whenever it appears to the Secretary that such insurance adequate for the
needs of the waterborne commerce of the United States can not be
obtained on the reasonable terms and conditions from companies autho-
rized to do an insurance business in a State of the United States.

(b) Any insurance or reinsurance issued under any of the provisions of
this Act shall be based, insofar as practicable, upon consideration of the
risk involved.

(c) Insurance and reinsurance for vessels may be provided by the
Secretary under thistitle only on the condition that such vessels be
available for the United States in time of war or national emergency.
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SEC. 1203. PERSONS, PROPERTY, AND INTERESTS
INSURABLE (46 App. U.S.C. 1283 (2003)). The Secretary may
provide the insurance and reinsurance authorized by section 1202 with
respect to the following persons, property, or interest:

(a) American vessels, including vessels under construction, foreign-
flag vessels owned by citizens of the United States or engaged in trans-
portation in the water-borne commerce of the United States or in such
other transportation by water or such other services as may be deemed
by the Secretary to be in the interest of the national defense or the
national economy of the United States, when so engaged. In determin-
ing whether to grant such insurance or reinsurance to foreign-flag ves-
sels, the Secretary shall further consider the characteristics, the employ-
ment, and the general management of the vessel by the owner or char-
terer. American- and foreign-flag vessels so insured or reinsured shall be
subject to such vessel location reporting requirements as the Secretary
may establish by regulation.

(b) Cargoes shipped or to be shipped on any such vessels, including
shipments by express or registered mail; cargoes owned by citizens or res-
idents of the United States, its Territories or possessions; cargoes imported
to, or exported from, the United States, its Territories or possessions, and
cargoes sold or purchased by citizens or residents of the United States, its
Territories or possessions, under contracts of sale or purchase by the terms
of which the risk of loss by war risks or the obligation to provide insur-
ance against such risks is assumed by or falls upon a citizen or resident of
the United States, its Territories or possessions; cargoes shipped between
ports in the United States, or between ports in the United States and its
Territories and possessions, or between ports in such Territories or posses-
sions. For the purposes of thistitle, the term “cargo” shall include loaded
or empty containers located aboard such vessels.

(c) The disbursements, including advances to masters and general
average disbursements, and freight and passage moneys of such vessels.

(d) The personal effects of the masters, officers, and crews of such
vessels, and of other persons transported on such vessels.

(e) Masters, officers, members of the crews of such vessels and other
persons employed or transported thereon against loss of life, injury,
detention by an enemy of the United States following capture.

(f) Statutory or contractual obligations or other liabilities of such ves-
sels or of the owner or charterer of such vessels of the nature custom-
arily covered by insurance.
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SEC. 1204. RISKSOTHER THAN WAR RISK S (46 App.
U.S.C. 1284 (2003)).

Whenever the Secretary shall insure any risk included under
subsection (d), (e), or (f) of section 1203, insofar as it concerns
liabilities relating to the masters, officers, and crews of such vessels or
to other persons transported thereon, the insurance on such risks may
include risks other than war risks to the extent that the Secretary
determines to be necessary or advisable.

SEC. 1205. INSURANCE ON PROPERTY OF GOVERN-
MENT DEPARTMENTSAND AGENCIES (46 App. U.S.C.
1285 (2003)).

(a) Any department or agency of the United States may, with the
approval of the President, procure from the Secretary any of the insur-
ance as provided for in this title, except as provided in sections 1 and 2
of the Act of July 8, 1937 (50 Stat. 479).

(b) The Secretary is authorized with such approval to provide such
insurance at the request of the Secretary of Defense, and such other
agencies as the President may prescribe, without premium in considera-
tion of the agreement of the Secretary of Defense or such agency to
indemnify the Secretary against all losses covered by such insurance,
and the Secretary of Defense and such other agencies are authorized to
execute such indemnity agreement with the Secretary. The signature of
the President (or of an official designated by the President) on the
agreement shall be treated as an expression of the approval required
under section 1202(a) to provide the insurance.®

SEC. 1206. LIABILITY INSURANCE FOR PERSONS
PERFORMING SERVICES OR PROVIDING FACILITIES
FOR VESSELS (46 App. U.S.C. 1286 (2003)). The Secretary is
authorized to provide insurance for any person who performs services or
provides facilities for or with respect to any American- or foreign-flag
vessels, public or private, against legal liabilities that may be incurred by
such person in connection with the performance of such services or the
providing of such facilities. Such insurance shall not be issued against lia-
bility to employees in respect of employers’ liability of workmen’s com-
pensation. No such insurance shall be provided unless, in the opinion of
the Secretary, such insurance is required in the prosecution of the war
effort or in connection with national defense and can not be obtained at

#See 10 U.S.C. 2645. Indemnification of Department of Transportation for Losses
Covered by Vessel War Risk Insurance, set forth on page 168, infra.

Section 1071(a) of Public Law 105-261, approved October 17, 1998 (112 STAT. 1920,
2137), added the final sentence to section 1205(b). Section 1071(b) provides that “The
amendment made by subsection (a) shall apply only to a signature of the President (or of an
official designated by the President) on or after the date of the enactment of this Act.”
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reasonable rates or upon reasonable conditions from approved companies
authorized to do insurance business in any State of the United States.

SEC. 1207. REINSURANCE; RATES; ALLOWANCESTO
INSURANCE CARRIERS (46 App. U.S.C. 1287 (2003)).

(a) To the extent that he is authorized by this title to provide marine,
war risk, and liability insurance, the Secretary may reinsure, in whole or
in part, any company authorized to do an insurance business in any
State of the United States. The Secretary may reinsure with, or cede or
retrocede to, any such company any insurance or reinsurance provided
by the Secretary in accordance with the provisions of thistitle.

(b) Reinsurance shall not be provided by the Secretary at rates less
than nor obtained by the Secretary at rates more than the rates estab-
lished by the Secretary on the same or similar risks or the rates charged
by the insurance carrier for the insurance so reinsured whichever is
most advantageous to the Secretary, except that the Secretary may make
to the insurance carrier such allowances for expenses on account of the
cost of services rendered or facilities furnished as he deems reasonably
to accord with good business practice, but such allowance to the carrier
shall not provide for any payment by the carrier on account of solicita-
tion for or stimulation of insurance business.

SEC. 1208. INSURANCE FUND; INVESTMENTS;
APPROPRIATIONS (46 App. U.S.C. 1288 (2003)).

(a) The Secretary shall create an insurance fund in the Treasury to enable
him to carry out the provisions of thistitle. Moneys appropriated by
Congress to carry out the provisions of thistitle and al moneys received
from premiums, salvage, or other recoveries and all receipts in connection
with thistitle shall be deposited in the Treasury to the credit of such fund.
Payments of return premiums, losses, settlements, judgments, and all liabil-
ities incurred by the United States under thistitle shall be made from such
fund through the Division of Disbursement, Treasury Department. Upon
the request of the Secretary of Transportation, the Secretary of the Treasury
may invest or reinvest all or any part of the fund in securities of the United
States or in securities guaranteed as to principal and interest by the United
States. The interest and benefits accruing from such securities shall be
deposited to the credit of the fund.

(b) Such sums as shall be necessary to carry out the provisions of this
title are authorized to be appropriated to such fund.

TRANSFER OF FUNDS FROM VESSEL OPERATIONS
REVOLVING FUND (46 App. U.S.C. 1288a (2003)). For the

“Enacted as section 601 of the Act of November 1, 1951 (65 STAT. 746), as
amended, and not as part of the Merchant Marine Act, 1936.
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war-risk insurance revolving fund, authorized by title XI1 of the
Merchant Marine Act, 1936, as amended (Public Law 763,
approved September 7, 1950), the Secretary of Transportation is
authorized to transfer to said fund, at such times as it may become
necessary in order to place into effect the insurance coverage
authorized by said title, and in such amounts as he may deter-
mine, not to exceed atotal of $10,000,000 from the “Vessel oper-
ations revolving fund”.

SEC. 1209. ADMINISTRATIVE PROVISIONS (46 App.
U.S.C. 1289 (2003)).

(a) I'ssuance of Policies, Rules, and Regulations; Settlement of
Claims; Valuation; Rejection and Review of Valuation.

(1) The Secretary, in the administration of thistitle, may issue such
policies, rules, and regulations as he deems proper and may adjust and
pay losses, compromise and settle claims, whether in favor of or against
the United States and pay the amount of any judgment rendered against
the United States in any suit, or the amount of any settlement agreed
upon, in respect of any claim under insurance authorized by thistitle.

(2) In respect of hull insurance, the valuation in the policy for actua
or constructive total loss of the vessel insured shall be a stated valuation
(exclusive of National Defense features paid for by the Government)
determined by the Secretary which shall not exceed the amount that
would be payable if the vessel had been requisitioned for title under
section 902(a) at the time of the attachment of the insurance under said
policy: Provided, That the insured shall have the right within sixty days
after the attachment of the insurance under said policy, or within sixty
days after determination of such valuation by the Secretary, whichever
is later, to reject such valuation, and shall pay, at the rate provided for in
said policy, premiums upon such asserted valuation as the insured shall
specify at the time of rejection, but such asserted valuation shall not
operate to the prejudice of the Government in any subsequent action on
the policy. In the event of the actual or constructive total |oss of the ves-
sdl, if the insured has not rejected such valuation the amount of any
claim therefor which is adjusted, compromised, settled, adjudged, or
paid shall not exceed such stated amount, but if the insured has so
rejected such valuation, the insured shall be paid as a tentative advance
only, 75 per centum of such valuation so determined by the Secretary
and shall be entitled to sue the United States in a court having jurisdic-
tion of such claims to recover such valuation as would be equal to the
just compensation which such court determines would have been
payable if the vessel had been requisitioned for title under section
902(a) at the time of the attachment of the insurance under said policy:
Provided, That in the event of an election by the insured to reject the

165



stated valuation fixed by the Secretary and to sue in the courts, the
amount of the judgment will be payable without regard to the limita-
tions contained in the twelfth paragraph under the heading “Maritime
Activities’ intitle | of the Department of Commerce and Related
Agencies Appropriation Act, 1956, in the tenth paragraph under the
heading “Maritime Activities” in title 11 of the Department of State,
Justice, and Commerce, and the United States Information Agency
Appropriation Act, 1955, in the eleventh paragraph under the heading
“Maritime Activities’ intitle I11 of the Department of Justice, State, and
Commerce Appropriation Act, 1954, the tenth paragraph under the
heading “Operating Differential Subsidies” in title Il of the Independent
Offices Appropriation Act, 1953, the corresponding paragraphs of the
Independent Offices Appropriation Act, 1952, and the Third Supple-
mental Appropriation Act, 1951, although the excess of any amounts
advanced on account of just compensation over the amount of the court
judgment will be required to be refunded. In the event of such court
determination, premiums under the policy shall be adjusted on the basis
of the valuation as finally determined and of the rate provided for in
said policy.

(b) Forms and Policies; Rates, Fees. The Secretary may prescribe
and change forms and policies, and fix, adjust, and change the amounts
insured and rates of premium provided for in thistitle. The Secretary
may charge and collect an annual fee in an amount calculated to cover
the expenses of processing applications for insurance, the employment
of underwriting agents, and the appointment of experts.

(c) Commercial Practice Controlling; Limitation on Fees. The
Secretary, in administering this title, may exercise his powers, perform
his duties and functions, and make his expenditures, in accordance with
commercial practice in the marine insurance business. Except as autho-
rized in subsection (d) of this section, no insurance broker or other per-
son acting in a similar intermediary capacity shall be paid any fee or
other consideration by the Secretary by virtue of his participation in
arranging any insurance wherein the Secretary directly insures any of
therisk thereof.

(d) Underwriting Agents. The Secretary may, and whenever he finds
it practical to do so shall, employ domestic companies or groups of
domestic companies authorized to do a marine insurance businessin
any State of the United States, to act as his underwriting agent. The
Secretary may alow such companies or groups of companies fair and
reasonable compensation for servicing insurance written by such com-
panies or groups of companies as underwriting agent for the Secretary.
The services of such underwriting agents may be utilized in the adjust-
ment of claims under insurance provided by this title, but no claim shall
be paid unless and until it has been approved by the Secretary. Such
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compensation may include an alowance for expenses reasonably
incurred by such agent, but such allowance shall not include any pay-
ment by such agent on account of solicitation for or stimulation of
insurance business.

(e) Employment of Marine Insurance Experts. The Secretary with-
out regard to the laws, rules, or regulations relating to the employment
of employees of the United States, may appoint and prescribe the duties
of such number of expertsin marine insurance as he deems necessary
under thistitle.

(f) Utilization of Services of other Gover nment Agencies. The
Secretary with the consent of any executive department, independent
establishment, or other agency of the Government, including any field
service thereof, may avail himself of the use of information, services,
facilities, officers, and employees thereof in carrying out the provisions
of thistitle.

SEC. 1210. SEAMEN'SRIGHTS UNAFFECTED (46 App.
U.S.C. 1290 (2003)). Thistitle shall not affect rights of seamen under
existing law.

SEC. 1211. REPORTSTO CONGRESS (46 App. U.S.C. 1291
(2003)). The Secretary shdl include in his annual report to Congress a
detailed statement of all activities and of all expenditures and receipts
under thistitle for the period covered by such report.

SEC. 1212. ACTION ON CLAIMSFOR LOSSES; JURIS
DICTION OF COURTS; LIMITATION OF ACTIONS (46
App. U.S.C. 1292 (2003)) . Upon disagreement as to a loss insured
under thistitle, suit may be maintained against the United States in admi-
ralty in the district in which the claimant or his agent resides, and this
remedy shall be exclusive of any other action by reason of the same sub-
ject matter against any agent or employee of the United States employed
or retained under thistitle. If the claimant has no residence in the United
States, suit may be brought in the district court of the District of
Columbia or in such other district court in which the Attorney General of
the United States agrees to accept service. Such suits shall be heard and
determined under the provisions of an Act entitled “An Act authorizing
suits against the United States in admiralty, suits for salvage services, and
providing for the release of merchant vessels belonging to the United
States from arrest and attachment in foreign jurisdiction, and for other
purposes,” approved March 9, 1920, as amended (known as the Suitsin
Admiralty Act). All persons having or claiming or who might have an
interest in such insurance, may be made parties either initially or upon
the motion of either party. In any case where the Secretary acknowledges
the indebtedness of the United States on account of such insurance, and
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there is adispute as to the persons entitled to receive payment, the United
States may bring an action in the nature of a bill of interpleader against
such parties, in the District Court for the District of Columbia, or in the
district court of the district in which any such person resides. In such
actions any party, if not aresident of or found within the district, may be
brought in by order of court served in such reasonable manner as the
court directs. If the court is satisfied that persons unknown might assert a
claim on account of such insurance, it may direct service upon such per-
sons unknown by publication in the Federal Register. Judgment in any
such suit shall discharge the United States from further liability to any
parties to such action, and to all persons when service by publication
upon persons unknown is directed by the court. The period within
which suits may be commenced contained in said Suits in Admiralty
Act shall, if claim be filed therefor within such period, be suspended
from such time of filing until the claim shall have been administratively
denied by the Secretary and for sixty days thereafter: Provided, howev-
er, That such claim shall be deemed to have been administratively
denied if not acted upon within six months after the time of filing,
unless the Secretary for good cause shown shall have otherwise agreed
with the claimant.

SEC. 1213. ADDITIONAL INSURANCE WITH OTHER
UNDERWRITERS (46 App. U.S.C. 1293 (2003)). A person hav-
ing an insurable interest in a vessel may, with the approval of the
Secretary, insure with other underwriters in an amount in excess of the
amount insured with the Secretary of Transportation, and in that event
the Secretary of Transportation shall not be entitled to the benefit of
such insurance.

SEC. 1214. EXPIRATION OF AUTHORITY TO PROVIDE
INSURANCE (46 App. U.S.C. 1294 (2003)). The authority of the
Secretary to provide insurance and reinsurance under this title shall
expire June 30, 2005.

* % * *x *x * *

INDEMNIFICATION OF DEPARTMENT OF TRANS
PORTATION FOR LOSSES COVERED BY VESSEL WAR
RISK INSURANCE (10 U.S.C. 2645 (2003))*

(&) Prompt Indemnification Required.

(1) In the event of aloss that is covered by vessel war risk insurance,

®This provision of law was enacted as Section 1079(b) of Public Law 104-201,
approved September 23, 1996 (110 STAT. 2669), the National Defense Authorization
Act, Fiscal Year 1997, and not as part of the Merchant Marine Act, 1936.
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the Secretary of Defense shall promptly indemnify the Secretary of
Transportation for the amount of the loss consistent with the indemnifi-
cation agreement between the two Secretaries that underlies such insur-
ance. The Secretary of Defense shall make such indemnification—

(A) in the case of aclaim for the loss of avessel, not later than 90
days after the date on which the Secretary of Transportation determines
the claim to be payable or that amounts are due under the policy that
provided the vessel war risk insurance; and

(B) in the case of any other claim, not later than 180 days after the
date on which the Secretary of Transportation determines the claim to
be payable.

(2) When thereis aloss of avessel that is (or may be) covered by ves-
sel war risk insurance, the Secretary of Transportation may make, dur-
ing the period when a claim for such loss is pending with the Secretary
of Transportation, any required periodic payments owed by the insured
party to alessor or mortgagee of such vessel. Such payments shall com-
mence not later than 30 days following the date of the presentment of
the claim for the loss of the vessel to the Secretary of Transportation. If
the Secretary of Transportation determines that the claim is payable, any
amount paid under this paragraph arising from such claim shall be cred-
ited against the amount payable under the vessel war risk insurance. If
the Secretary of Transportation determines that the claim is not payable,
any amount paid under this paragraph arising from such claim shall
constitute a debt to the United States, payable to the insurance fund.
Any such amounts so returned to the United States shall be promptly
credited to the fund or account from which the payments were made
under this paragraph.

(b) Source of Fundsfor Payment of Indemnity. The Secretary of
Defense may pay an indemnity described in subsection (a) from any
funds available to the Department of Defense for operation and mainte-
nance, and such sums as may be necessary for payment of such indem-
nity are hereby authorized to be transferred to the Secretary of
Transportation for such purpose.

(c) Deposit of Funds. Any amount transferred to the Secretary of
Transportation under this section shall be deposited in, and merged with
amountsin, the Vessel War Risk Insurance Fund as provided in the sec-
ond sentence of section 1208(a) of the Merchant Marine Act, 1936 (46
U.S.C. App. 1288(a)).

(d) Noticeto Congress. In the event of aloss that is covered by ves-
sel war risk insurance in the case of an incident in which the covered
lossis (or is expected to be) in an amount in excess of $1,000,000, the
Secretary of Defense shall submit to Congress notification of the loss as
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soon after the occurrence of the loss as possible and in no event more than
30 days after the date of the loss.

(e) Implementing M atters.

(1) Payment of indemnification under this section is not subject to
section 2214 or 2215 of thistitle or any other provision of law requiring
notification to Congress before funds may be transferred.

(2) Consolidation of claims arising from the same incident is not
required before indemnification of the Secretary of Transportation for
payment of a claim may be made under this section.

(f) Construction With Other Transfer Authority. Authority to trans-
fer funds under this section is in addition to any other authority provid-
ed by law to transfer funds (whether enacted before, on, or after the date
of the enactment of this section) and is not subject to any dollar limita-
tion or notification requirement contained in any other such authority to
transfer funds.

(h) Definitions. In this section:

(1) Vessel War Risk Insurance. The term “vessel war risk insurance’
means, insurance and reinsurance provided through policies issued by
the Secretary of Transportation under title X11 of the Merchant Marine
Act, 1936 (46 U.S.C. App. 1281 et seq.) that is provided by that
Secretary without premium at the request of the Secretary of Defense
and is covered by an indemnity agreement between the Secretary of
Transportation and the Secretary of Defense.

(2) Vessel War Risk Insurance Fund. The term “Vessel War Risk
Insurance Fund” means the insurance fund referred to in the first sen-
tence of section 1208(a) of the Merchant Marine Act, 1936 (46 U.S.C.
App. 1288(a)).

(3) Loss. Theterm “loss’ includes damage to or destruction of prop-
erty, personal injury or death, and other liabilities and expenses covered
by the vessel war risk insurance.
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TITLE XINI-MARITIME EDUCATION AND
TRAINING

SEC. 1301. CONGRESSIONAL DECLARATION OF POLICY
(46 App. U.S.C. 1295 (2003)). It isthe policy of the United States
that merchant marine vessels of the United States should be operated by
highly trained and efficient citizens of the United States and that the
United States Navy and the merchant marine of the United States should
work closely together to promote the maximum integration of the total
seapower forces of the United States. In furtherance of this policy—

(1) the Secretary of Transportation is authorized to take the steps nec-
essary to provide for the education and training of citizens of the United
States who are capable of providing for the safe and efficient operation
of the merchant marine of the United States at all times and as a naval
and military auxiliary in time of war or national emergency; and

(2) the Secretary of Navy, in cooperation with the Maritime
Administrator and the head of each State maritime academy, shall
assure that the training of future merchant marine officers at the United
States Merchant Marine Academy and at the State maritime academies
includes programs for naval science training in the operation of mer-
chant marine vessels as a naval and military auxiliary and that naval
officer training programs for the training of future officers, insofar as
possible, be maintained at designated maritime academies consistent
with United States Navy standards and needs.

SEC. 1302. DEFINITIONS (46 App. U.S.C. 1295a (2003)). For
purposes of thistitle—
(1) the term “ Secretary” means the Secretary of Transportation;

(2) the term “ Academy” means the United States Merchant Marine
Academy located at Kings Point, New York which is maintained under
section 1303;

(3) the term “ State maritime academy” means any maritime academy
or college which is assisted under section 1304 and which is sponsored
by any State or territory of the United States or, in the case of aregional
maritime academy or college, sponsored by any group of States or terri-
tories of the United States, or both; and

(4) the term “merchant marine officer” means any person who holds a
license issued by the United States Coast Guard which authorizes
service—

(A) as amaster, mate, or pilot on board any vessel of 1,000 gross
tons or more as measured under section 14502 of title 46, United
States Code, or an alternate tonnage measured under section 14302 of
that title as prescribed by the Secretary under section 14104 of that
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title which is documented under the laws of the United States and
which operates on the oceans or on the Great L akes; or

(B) as an engineer officer on board any vessel propelled by machin-
ery of 4,000 horsepower or more which is documented under the laws
of the United States; and

(5) the term "cost of education provided" means the financial costs
incurred by the Federal Government for providing training or financial
assistance to students at the United States Merchant Marine Academy
and the State maritime academies, including direct financial assistance,
room, board, classroom academics, and other training activities.

SEC. 1303. MAINTENANCE OF ACADEM Y (46 App.
U.S.C. 1295b (2003)).

(a) Duty of Secretary. The Secretary shall maintain the Academy for
providing instruction to individuals to prepare them for service in the
merchant marine of the United States.

(b) Nomination and appointment of cadets,; designation and licens-
ing of individuals from the Trust Territory of the Pacific I lands,
Western Hemispher e nations and nations other than the United
States.

(1) Each Senator and Member of the House of Representatives, the
Panama Canal Commission, the Governor of the Northern Mariana
Islands, and the Delegate from American Samoa, may nominate for
appointment as a cadet at the Academy any individua who is—

(A) acitizen of the United States or a national of the United States,
and

(B) aresident of the State represented by such Senator if the individual
is nominated by a Senator, a resident of the State in which the congres-
sional district represented by such Member of the House of
Representativesis located if the individual is nominated by a Member of
the House of Representatives (or a resident of Guam, the Virgin Islands,
the Digtrict of Columbia, the Commonwealth of Puerto Rico, or American
Samoaif the individual is nominated by a Member of the House of
Representatives representing such area), aresident of the area or installa
tion described in paragraph (3)(A)(ii), or a son or daughter of the person-
nel described in such paragraph, if the individual is nominated by the
Panama Canal Commission, or aresident of the Northern Mariana I slands

% Reference is made to Assignment of Coast Guard and Merchant Marine Personnel
as Sea Marshals (33 U.S.C. 1226), set forth at page 592, infra, and Maritime Security
Professional Training at Maritime Schools, (Section 109 of Public Law 107-295 (116
STAT. 2090)), set forth at page 594, infra.
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if theindividual is nominated by the Governor of the Northern Mariana
Islands.

(2)(A) The Secretary shall establish minimum requirements for the
individuals nominated pursuant to paragraph (1) and shall establish a
system of competition for the selection of individuals qualified for
appointment as cadets at the Academy.

(B) Such system of competition shall determine the relative merit of
appointing each such individual to the Academy through the use of
competitive examinations, an assessment of the academic background
of theindividual, and such other factors as are considered effective
indicators of motivation and the probability of successful completion
of training at the Academy.

(3)(A) Qualified individuals nominated pursuant to paragraph (1) shall
be selected each year for appointment as cadets at the Academy to fill
positions allocated as follows:

(i) Positions shall be allocated each year for individuals who are
residents of each State and are nominated by the Members of the
Congress from such State in proportion to the representation in
Congress from that State.

(i) Two positions shall be allocated each year for individuals
nominated by the Panama Canal Commission who are sons or
daughters of residents of any area or installation located in the
Republic of Panama which is made available to the United States
pursuant to the Panama Canal Treaty of 1977, the agreements
relating to and implementing that Treaty, signed September 7,

1977, and the agreement Between the United States of America and
the Republic of Panama Concerning Air Traffic Control and
Related Services, concluded January 8, 1979, and sons or daughters
of personnel of the United States Government and the Panama
Canal Commission residing in the Republic of Panama, nominated
by the Panama Canal Commission.

(iii) One position shall be allocated each year for an individual
who is aresident of Guam and is nominated by the Delegate to the
House of Representatives from Guam.

(iv) One position shall be allocated each year for an individual
who is aresident of the Virgin Islands and is nominated by the
Delegate to the House of Representatives from the Virgin Islands.

(v) One position shall be allocated each year for an individual
who is aresident of the Northern Mariana Islands and is nominated
by the Governor of the Northern Mariana Islands.

(vi) One position shall be allocated each year for an individual
who is aresident of American Samoa and is nominated by the
Delegate to the House of Representatives from American Samoa.
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(vii) Four positions shall be alocated each year for individuas
who are residents of the District of Columbia and are nominated by
the Delegate to the House of Representatives from the District of
Columbia.

(viii) One position shall be allocated each year for an individual
who is aresident of the Commonwealth of Puerto Rico and is nom-
inated by the Resident Commissioner to the United States from
Puerto Rico.

(B) The Secretary shall make appointments of qualified individuals
to fill the positions allocated pursuant to subparagraph (A) (from
among the individuals nominated pursuant to paragraph (1)) in the
order of merit determined pursuant to paragraph (2)(B) among resi-
dents of each State, Guam, the Virgin Islands, the Northern Mariana
Idlands, American Samoa, the District of Columbia, and the
Commonwealth of Puerto Rico and among individuals nominated by
the Panama Canal Commission.

(C) If positions are not filled after the appointments are made pur-
suant to subparagraph (B), the Secretary shall make appointments of
qualified individuals to fill such positions from among all individuals
nominated pursuant to paragraph (1) in the order of merit determined
pursuant to paragraph (2)(B) among all such individuals.

(D) In addition, the Secretary may each year appoint without com-
petition as cadets at the Academy not more than 40 qualified individu-
als possessing qualities deemed to be of special value to the Academy.
In making such appointments the Secretary shall attempt to achieve a
national demographic balance at the Academy.

(E) No preference shall be granted in selecting individuals for
appointment as cadets at the Academy because one or more members
of the immediate family of any such individual are alumni of the
Academy.

(F) Any citizen of the United States selected for appointment pur-
suant to this paragraph must agree to apply for midshipman status in
the United States Naval Reserve (including the Merchant Marine
Reserve, United States Naval Reserve) before being appointed as a
cadet at the Academy.

(G) For purposes of this paragraph, the term “ State” means the sev-
eral States.

(4)(A) In addition to paragraph (3), the Secretary may permit, upon
designation by the Secretary of the Interior, individuals from the Trust
Territory of the Pacific Islands to receive instruction at the Academy.

(B) Not more than 4 individuals may receive instruction under this
paragraph at any one time.
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(C) Any individual receiving instruction under the authority of this
paragraph shall receive the same allowances and shall be subject to
the same rules and regulations governing admission, attendance, disci-
pline, resignation, discharge, dismissal, and graduation as cadets at the
Academy appointed from the United States, subject to such excep-
tions as shall be jointly agreed upon by the Secretary and the
Secretary of the Interior.

(5)(A) In addition to paragraphs (3) and (4), the President may desig-
nate individuals from nations located in the Western Hemisphere other
than the United States to receive instruction at the Academy.

(B) Not more than 12 individuals may receive instruction under this
paragraph at any one time, and not more than 2 individuals receiving
instruction under this paragraph at any one time may be from the
same nation.

(C) Any individual receiving instruction under this subparagraph is
entitled to the same allowances and shall be subject to the same rules
and regulations governing admission, attendance, discipline, resigna-
tion, discharge, dismissal, and graduation as cadets at the Academy
appointed from the United States.

(6)(A)* In addition to paragraphs (3), (4), and (5), the Secretary may
permit, upon approval of the Secretary of State, individuals from nations
other than the United States to receive instruction at the Academy.

(B) Not more than 30 individuals may receive instruction under this
paragraph at any one time.

(C) The Secretary shall insure that each nation from which an indi-
vidual comes to receive instruction under this paragraph shall reim-
burse the Secretary for the cost of such instruction (including the
same allowances as received by cadets at the Academy appointed
from the United States) as determined by the Secretary.

(D) Any individual receiving instruction at the Academy under this
paragraph shall be subject to the same rules and regulations governing
admission, attendance, discipline, resignation, discharge, dismissal,
and graduation as cadets at the Academy appointed from the United
States.

% Section 341 of Public Law 108-188, approved December 17, 2003 (117 STAT.
2784), the Compact of Free Association Amendments Act of 2003, provides in part:
"The Government of the United States shall have enrolled, at any one time, at least one
qualified student from the Federated States of Micronesia, as may be nominated by the
Government of the Federated States of Micronesia, ineach of: . . . (b) The United
States Merchant Marine Academy pursuant to 46 U.S.C. 1295(b)(6), provided that the
provisions of 46 U.S.C. 1295hb(b)(6)(C) shall not apply to the enroliment of students
pursuant to section 342(b) of this Compact, as amended.
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(7)(A) The Secretary may permit, upon approval of the Secretary of
State, additional individuals from the Republic of Panama to receive
instruction at the Academy, in addition to those individual s appointed
under paragraphs (3), (4), (5), and (6) of this subsection.

(B) The Secretary shall be reimbursed for the cost of that instruction

(including the same allowances as received by cadets at the Academy

appointed from the United States) as determined by the Secretary.

(C) Anindividual receiving instructions at the Academy under this
paragraph shall be subject to the same rules and regulations governing
admission, attendance, discipline, resignation, discharge, dismissal,
and graduation as cadets at the Academy appointed from the United
States.

(8) Anindividual appointed as a cadet under paragraph (3), or receiv-
ing instruction under paragraph (4), (5), (6), or (7) of this subsection is
not entitled to hold alicense authorizing service on a merchant marine
vessel of the United States solely by reason of graduation from the
Academy.

(c)(1) Appointment of cadet as midshipman in the United States
Naval Reserve. Any citizen of the United States who is appointed as a
cadet at the Academy shall be appointed by the Secretary of the Navy as
amidshipman in the United States Naval Reserve (including the
Merchant Marine Reserve, United States Naval Reserve).

(2) The Secretary of the Navy shall provide for cadets of the Academy
who are midshipmen in the United States Naval Reserve to be issued an
identification card (referred to as a“military ID card”) and to be entitled
to all rights and privileges in accordance with the same eligibility crite-
ria as apply to other members of the Ready Reserve of the reserve com-
ponents of the Armed Forces.

(3) The Secretary of the Navy shall carry out paragraphs (1) and (2) in
coordination with the Secretary.

(d) Uniforms, textbooks, and transportation allowances. The
Secretary shall provide to any cadet at the Academy all required uni-
forms and textbooks and allowances for transportation (including reim-
bursement of traveling expenses) while traveling under orders as a cadet
of the Academy.

(e) Commitment agreements.

(1) Each individual appointed as a cadet at the Academy after the date
occurring 6 months after the effective date of the Maritime Education
and Training Act of 1980, who is a citizen of the United States, shall as
a condition of appointment to the Academy sign an agreement commit-
ting such individual—
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(A) to complete the course of instruction at the Academy;®

(B) to fulfill the requirements for a license as an officer in the mer-
chant marine of the United States on or before the date of graduation
from the Academy of such individual;

(C) to maintain a valid license as an officer in the merchant marine
of the United States for at least 6 years following the date of gradua
tion from the Academy of such individual, accompanied by the ap
propriate national and international endorsements and certification as
required by the United States Coast Guard for service aboard vessels
on domestic and international voyages;

(D) to apply for an appointment as, to accept if tendered an appoint-
ment as, and to serve as a commissioned officer in the United States
Naval Reserve (including the Merchant Marine Reserve, United States
Nava Reserve), the United States Coast Guard Reserve, or any other
Reserve unit of an armed force of the United States, for at least 6
years following the date of graduation from the Academy of such
individual;

(E) to serve the foreign and domestic commerce and the national
defense of the United States for at least 5 years following the date of
graduation from the Academy—

(i) as amerchant marine officer serving on vessels documented
under the laws of the United States or on vessels owned and operat-
ed by the United States or by any State or territory of the United
States,

(ii) as an employee in a United States maritime-related industry,
profession, or marine science (as determined by the Secretary), if
the Secretary determines that service under clause (i) isnot avail-
able to such individual;

(iii) as a commissioned officer on active duty in an armed force
of the United States, as a commissioned officer in the National
Oceanic and Atmospheric Administration, or other maritime-rel ated
employment with the Federal Government which serves the nation-
al security interests of the United States, as determined by the
Secretary; or

(iv) by combining the services specified in clauses (i), (ii), and
(iii); and
(F) to report to the Secretary on the compliance by the individua to

this paragraph.

¢ Note that Section 3515(b)(1) of Public Law 108-136 (117 STAT. 1792), repealed
"from" rather than the correct word "by" in 46 App. U.S.C. 1295b(e)(1)(A).
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(2)(A) If the Secretary determines that any individual who has attended
the Academy for not less than 2 years has failed to fulfill the part of the
agreement required by paragraph (1)(A), such individual may be ordered
by the Secretary of Defense to active duty in one of the armed forces of
the United States to serve for a period of time not to exceed 2 years. In
cases of hardship as determined by the Secretary, the Secretary may
waive this provision in whole or in part.

(B) If the Secretary of Defense is unable or unwilling to order an
individual to active duty under subparagraph (A), or if the Secretary of
Transportation determines that reimbursement of the cost of education
provided would better serve the interests of the United States, the
Secretary may recover from the individual the cost of education provided
by the Federal Government.

(3)(A) If the Secretary determines that an individual has failed to fulfill
any part of the agreement required by paragraph (1), as described in para-
graph (1)(B), (C), (D), (E), or (F), such individual may be ordered to
active duty to serve a period of time not less than 3 years and not more
than the unexpired portion, as determined by the Secretary, of the service
required by paragraph (1)(E). The Secretary, in consultation with the
Secretary of Defense, shall determine in which service the individual
shall be ordered to active duty to serve such period of time. In cases of
hardship, as determined by the Secretary, the Secretary may waive this
provision in whole or in part.

(B) If the Secretary of Defense is unable or unwilling to order an
individual to active duty under subparagraph (A), or if the Secretary of
Transportation determines that reimbursement of the cost of education
provided would better serve the interests of the United States, the
Secretary may recover from the individual the cost of education provided
and may reduce the amount to be recovered from such individual to
reflect partial performance of service obligations and such other factors as
the Secretary determines merit such a reduction.

(4) To ad inthe recovery of the cost of education provided by the
Federal Government pursuant to a commitment agreement under this
section, the Secretary may request the Attorney General to begin court
proceedings, and the Secretary may make use of the Federal debt collec-
tion procedures in chapter 176 of title 28, United States Code, or other
applicable administrative remedies.

(5) The Secretary may defer the service commitment of any individual
pursuant to subparagraph (E) of paragraph (1) (as specified in the agree-
ment required by such paragraph) for a period of not more than 2 years if
such individual is engaged in a graduate course of study approved by the
Secretary, except that any deferment of service as a commissioned officer
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pursuant to paragraph (1)(E) must be approved by the Secretary of the
military department (including the Secretary of Commerce with respect
to the National Oceanic and Atmospheric Administration) which has
jurisdiction over such service.

(f) Places of training. The Secretary may provide for the training of
cadets at the Academy—

(1) on vessels owned or subsidized by the United States,

(2) on other vessels documented under the laws of the United States if
the owner of any such vessel cooperates in such use; and

(3) in shipyards or plants and with any industrial or educational
organizations.

(g) Degrees Awarded.—

(1) Bachelor's Degree.—The Superintendent of the Academy may
confer the degree of bachelor of science upon any individual who has
met the conditions prescribed by the Secretary and who, if a citizen of
the United States, has passed the examination for a merchant marine
officer’s license. No individual may be denied a degree under this sub-
section because the individual is not permitted to take such examination
solely because of physical disqualification.

(2) Master's Degree—The Superintendent of the Academy may con-
fer amaster’s degree upon any individual who has met the conditions
prescribed by the Secretary. Any master’s degree program may be
funded through non-appropriated funds. In order to maintain the appro-
priate academic standards, the program shall be accredited by the appro-
priate accreditation body. The Secretary may make regulations neces-
sary to administer such a program.

(h) Board of Visitors.

(1) A Board of Visitors to the Academy shall be established, for aterm
of two years commencing at the beginning of each Congress, to visit the
Academy annually on a date determined by the Secretary and to make
recommendations on the operation of the Academy.

(2) The Board shall be composed of—

(A) 2 Senators appointed by the chairman of the Commerce,
Science, and Transportation Committee of the Senate;

(B) 3 Members of the House of Representatives appointed by the
chairman of the Merchant Marine and Fisheries Committee of the
House of Representatives,

(C) 1 Senator appointed by the Vice President;

(D) 2 Members of the House of Representatives appointed by the
Speaker of the House of Representatives; and
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(E) the chairman of the Commerce, Science, and Transportation
Committee of the Senate and the chairman of the Merchant Marine and
Fisheries Committee of the House of Representatives, as ex officio
members.

(3) Whenever a member of the Board is unable to attend the annual
meeting provided in paragraph (1), another individual may be appointed
in the manner provided by paragraph (2) as a substitute for such member.

(4) The chairmen of the Commerce, Science, and Transportation
Committee of the Senate and the Merchant Marine and Fisheries
Committee of the House of Representatives may designate staff members
of such committees to serve without reimbursement as staff for the
Board.

(5) While away from their homes or regular places of businessin the
performance of services for the Board, members of the Board and any
staff members designated under paragraph (4) shall be allowed travel
expenses, including per diemin lieu of subsistence, in the same manner
as persons employed intermittently in the Government service are
allowed expenses under section 5703 of title 5, United States Code

(i) Advisory Board.

(1) An Advisory Board to the Academy shall be established to visit the
Academy at least once during each academic year, for the purpose of
examining the course of instruction and management of the Academy and
advising the Maritime Administrator and the Superintendent of the
Academy.

(2) The Advisory Board shall be composed of not more than 7 persons
of distinction in education and other fields relating to the Academy who
shall be appointed by the Secretary for terms not to exceed 3 years and
may be reappointed.

(3) The Secretary shall appoint a chairman from among the members of
the Advisory Board.

(4) While away from their homes or regular places of businessin the
performance of service for the Advisory Board, members of the Advisory
Board shall be allowed travel expenses, including per diemin lieu of sub-
sistence, in the same manner as persons employed intermittently in the
Government service are alowed expenses under section 5703 of title 5,
United States Code.

(5) The Federal Advisory Committee Act (5 U.S.C. App. 1 et seq.) shall
not apply to the Advisory Board established pursuant to this subsection.
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SEC. 1304. STATE MARITIME ACADEMIES® (46 App.
U.S.C. 1295¢ (2003)).

(8) Cooperation and assistance. The Secretary shall cooperate with and
assist any State maritime academy in providing instruction to individuals
to prepare them for service in the merchant marine of the United States.

(b) Regional maritime academies.® The Governors of all States or
territories of the United States, or both, cooperating to sponsor a
regional maritime academy shall designate in writing one State or
territory of the United States, from among the sponsoring States or terri-
tories, or both, to conduct the affairs of such regional maritime acade-
my. Any regional maritime academy shall be eligible for assistance from
the Federal Government on the same basis as any State maritime acade-
my sponsored by a single State or territory of the United States.

(c) Training vessels.™

()(A) The Secretary may furnish for training purposes any suitable
vessel under the control of the Secretary or provided under subpara-
graph (B), or construct and furnish a suitable vessel if such avessel is
not available, to any State maritime academy meeting the requirements
of subsection (f)(1). Any such vessel—

(i) shall be repaired, reconditioned, and equipped (including sup-
plying all apparel, charts, books, and instruments of navigation) as
necessary for use as atraining ship;

(i1) shall be furnished to such State maritime academy only after
application for such vessel is made in writing by the Governor of
the State or territory sponsoring such State maritime academy or,
with respect to a regional maritime academy the Governor of the
State or territory designated pursuant to subsection (b);

® Reference is made to Assignment of Coast Guard and Merchant Marine Personnel
as Sea Marshals, page 592 infra, and Maritime Security Professional Training at
Maritime Schools, on page 594.

® The Conference Report (H. Rpt. 108-283), enacted as Public Law 108-87, approved
September 30, 2003 (117 STAT. 1054, 1068), the Department of Defense Appropriations
Act, 2004, provides at page 331: " National Defense Sedift Fund. The conferees agree
to provide $1,066,462,000 for the National Defense Sealift Fund, $3,700,000 above the
budget request for the conversion of aformer Naval vessel into atraining ship for the
Great Lakes Maritime Academy."

™ Section101(a) of Public Law 100-202, approved December 22, 1987 (101 STAT.
1329-28), Maritime Administration Appropriations Act, Fiscal Year 1988 (46 App.
U.S.C. 1295c-1) provides: “Hereafter no funds shall be appropriated for the purchase or
construction of training vessels for State maritime academies unless a plan for sharing
training vessels between States maritime academies has been approved by the Maritime
Administration.”
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(iii) shall be furnished to such State maritime academy only if a
suitable port for the safe mooring of such vessel is available while
it is being used by such academy;

(iv) shall be maintained in good repair by the Secretary; and

(v) shall remain the property of the United States.

(B) Any department or agency of the United States may provide to
the Secretary to be furnished to any State maritime academy any ves-
sal (including equipment) which is suitable for the purposes of this
paragraph and which can be provided without detriment to the service
to which such vessel is assigned.

(2) The Secretary may pay to any State maritime academy the amount
of the costs of al fuel consumed by any vessel furnished under para-
graph (1) while such vessel is being used for training purposes by such
academy.

(3)(A) The Secretary may provide for the training of individuals
attending a State maritime academy—

(i) on vessels owned or subsidized by the United States;
(i) on other vessels documented under the laws of the United

States if the owner of any such vessel cooperates in such use; and

(i) in shipyards or plants and with any industrial or educational
organizations.

(B) While traveling under orders for purposes of receiving training
under this paragraph, any individual who is attending a State maritime
academy shall receive from the Secretary allowances for transporta-
tion (including reimbursement of traveling expenses) in accordance
with any regulations promulgated by the Secretary.

(d) Annual payments.

(D(A) The Secretary may enter into an agreement, which shall be
effective for not more than 4 years, with one State maritime academy
(not including regional maritime academies) located in each State or ter-
ritory of the United States which meets the requirements of subsection
(H)(1), and with each regional maritime academy which meets the
requirements of subsection (f)(1), to make annual payments to each
such academy for the maintenance and support of such academy.

(B) Subject to subparagraph (C), the annual payment to such State
maritime academy shall be at least equal to the amount given to the
academy for its maintenance and support by the State in which it is
located, and to such regional maritime academy shall be at least equal
to the amount given the academy by all States and territories cooper-
ating to sponsor the academy.

(C) The amount under subparagraph (B) may not be more than
$25,000, except that the amount shall be—
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(i) $100,000 to such State maritime academy if the academy
meets the condition set forth in subsection (f)(2); or

(i) $200,000 to such regiona maritime academy if the academy
meets the condition set forth in subsection (f)(2).

(2) The Secretary shall provide to each State maritime academy guid-
ance and assistance in developing courses on the operation and mainte-
nance of new vessels, on equipment, and on innovations being intro-
duced to the merchant marine of the United States.

(e) Detailing of personnel. Upon the request of the Governor of any
State or territory, the President may detail, without reimbursement, any
of the personnel of the United States Navy, the United States Coast
Guard, or the United States Maritime Service to any State maritime
academy to serve as superintendents, professors, lecturers, or instructors
at such academy.

(f) Conditionsto receiving paymentsor use of vessels.

(1) Asacondition to receiving any payment or the use of any vessel
under this section, any State maritime academy shall—

(A) provide courses of instruction on navigation, marine engineer-
ing (including steam and diesel propulsion), the operation and mainte-
nance of new vessels and equipment, and innovations being intro-
duced to the merchant marine of the United States;

(B) agree in writing to conform to such standards for courses, train-
ing facilities, admissions, and instruction as are established by the
Secretary after consultation with the superintendents of the State mar-
itime academies; and

(C)* agree in writing to require, as a condition for graduation, that
each individual who is a citizen of the United States and who is
attending the academy in a merchant marine officer preparation pro-
gram shall pass the examination administered by the Coast Guard
required for issuance of alicense under section 7101 of title 46,
United States Code.

(2) As acondition to receiving an annual payment of any amount in
excess of $25,000 under subsection (d), a State maritime academy shall
agree to admit to such academy each year a number of individuals who
meet the admission requirements of such academy and who are citizens

™ Section 3(a) of Public Law 101-115, approved October 13, 1989 added section
1304(f)(1)(C). Section 3(b) provides: “(b) The requirements set forth in subsection
(F)(1)(C) of section 1304 of the Merchant Marine Act, 1936, as added by subsection (a)
of this section, shall be a condition to any payment or use of any vessel received by a
State maritime academy under section 1304 after December 31, 1989.” Section 706 of
Public Law 101-595, approved November 16, 1990, provides that section 3 of Public
Law 101-115, shall not be effective prior to October 1, 1994.
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of the United States residing in States and territories of the United
States other than the States or territories, or both, supporting such acad-
emy. The Secretary shall determine the number of individuals under this
paragraph for each State maritime academy so that such number does
not exceed one-third of the total number of individuals attending such
academy at any time.

(g) Student incentive payment agr eements.”

(1) The Secretary may enter into an agreement, which shall be effec-
tive for not more than 4 academic years, with any individual, who isa
citizen of the United States and is attending a State maritime academy
which entered into an agreement with the Secretary under subsection
(d)(1), to make student incentive payments to such individual, which
payments shall be in amounts equaling $4,000 for each academic year
and which payments shall be—

(A) alocated among the various State maritime academiesin afair
and equitable manner;

(B) used to assist the individual in paying the cost of uniforms,
books, and subsistence; and

(C) paid by the Secretary as the Secretary shall prescribe while the
individual is attending the academy.

(2) Each agreement entered into under paragraph (1) shall require the
individual to accept midshipman and enlisted reserve status in the
United States Naval Reserve (including the Merchant Marine Reserve,
United States Naval Reserve) before receiving any student incentive
payments under this subsection.

(3) Each agreement entered into under paragraph (1) shall obligate the
individual receiving student incentive payments under the agreement—

(A) to complete the course of instruction at the State maritime
academy which the individual is attending;

(B) to take the examination for alicense as an officer in the mer-
chant marine of the United States on or before the date of graduation
from such State maritime academy of such individual and to fulfill the
requirements for such license not later than 3 months after such grad-
uation date;

(C) to maintain avalid license as an officer in the merchant marine
of the United States for at least 6 years following the date of gradua
tion from such State maritime academy of such individual, accompa-
nied by the appropriate national and international endorsements and
certification as required by the United States Coast Guard for service
aboard vessels on domestic and international voyages,

2 Section 3515(c)(1) of Public Law 108-136, approved November 24, 2003 (117
STAT. 1794), increased the annual student incentive payment from $3,000 to $4,000.
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(D) to accept if tendered an appointment as, and to serve as a com-
missioned officer in the United States Naval Reserve (including the
Merchant Marine Reserve, United States Naval Reserve), the United
States Coast Guard Reserve, or any other reserve unit of an armed
force of the United States, for at |east 6 years following the date of
graduation from such State maritime academy of such individual;

(E) to serve the foreign and domestic commerce and the national
defense of the United States for at least 3 years following the date of
graduation from the Academy—

(i) as a merchant marine officer serving on vessels documented
under the laws of the United States or on vessels owned and oper-
ated by the United States or by any State or territory of the United
States,

(i) as an employee in a United States maritime-related industry,
profession, or marine science (as determined by the Secretary), if
the Secretary determines that service under clause (i) is not avail-
able to such individual;

(iif) asacommissioned officer on active duty in an armed force
of the United States, as a commissioned officer in the National
Oceanic and Atmospheric Administration, or in other maritime-
related employment with the Federal Government which serves the
national security interests of the United States, as determined by
the Secretary; or

(iv) by combining the services specified in clauses (i), (ii), and
(iii); and
(F) to report to the Secretary on the compliance by the individual to

this paragraph.

4)(A) If the Secretary determines that an individual who has accepted
the payment described in paragraph (1) for a minimum of 2 academic
years has failed to fulfill the part of the agreement required by para-
graph (1) and described in paragraph (3)(A), such individual may be
ordered by the Secretary of Defense to active duty in the Armed Forces
of the United States to serve for a period of time not to exceed 2 years.
In cases of hardship, as determined by the Secretary, the Secretary may
waive this provision in whole or in part.

(B) If the Secretary of Defense is unable or unwilling to order an
individual to active duty under subparagraph (A), or if the
Secretary of Transportation determines that reimbursement of the-
cost of education provided would better serve the interests of the
United States, the Secretary—

(i) subject to clause (ii), may recover from the individua the
amount of student incentive payments, plus interest and attorneys
fees; and
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(if) may reduce the amount to be recovered from such individual
to reflect partial performance of service obligations and such other
factors as the Secretary determines merit such reduction.

(5)(A) If the Secretary determines that an individual has failed to ful-
fill any part of the agreement required by paragraph (1), as described in
paragraph (3)(B), (C), (D), (E), or (F), such individual may be ordered
to active duty to serve a period of time not less than 2 years and not
more than the unexpired portion, as determined by the Secretary, of the
service required by paragraph (3)(E). The Secretary, in consultation with
the Secretary of Defense, shall determine in which service the individ-
ual shall be ordered to active duty to serve such period of time. In cases
of hardship, as determined by the Secretary, the Secretary may waive
this provision in whole or in part.

(B) If the Secretary of Defense is unable or unwilling to order an
individual to active duty under subparagraph (A), or if the
Secretary of Transportation determines that reimbursement of the-
cost of education provided would better serve the interests of the
United States, the Secretary—

(i) subject to clause (ii), may recover from the individual the
amount of student incentive payments, plus interest and attorneys
fees; and

(it) may reduce the amount to be recovered from such individ-
ual to reflect partial performance of service obligations and such
other factors as the Secretary determines merit such reduction.

(6) To aid in the recovery of student incentive payments plus interest
and attorneys fees the Secretary may request the Attorney General to
begin court proceedings, and the Secretary may make use of the Federal
debt collection procedures in chapter 176 of title 28, United States
Code, and other applicable administrative remedies.

(7) The Secretary may defer the service commitment of any individual
pursuant to subparagraph (E) of paragraph (3) (as specified in the agree-
ment required by such paragraph) for a period of not more than 2 years
if such individual is engaged in a graduate course of study approved by
the Secretary, except that any deferment of service as a commissioned
officer pursuant to subparagraph (E) of such paragraph must be
approved by the Secretary of the military department (including the
Secretary of Commerce with respect to the National Oceanic and
Atmospheric Administration) which has jurisdiction over such service.

(8) This subsection shall apply only to individuals first entering a
State maritime academy after the date occurring 6 months after the
effective date of the Maritime Education and Training Act of 1980.

(h) Appointment of cadet as midshipman in United States Naval
Reserve. Any citizen of the United States attending a State maritime
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academy may be appointed by the Secretary of the Navy as a midship-
man in the United States Naval Reserve (including the Merchant Marine
Reserve, United States Naval Reserve).

SEC. 1305. ADDITIONAL TRAINING (46 App. U.S.C. 1295d
(2003)).

(a) The Secretary may provide additional training on maritime sub-
jects, as the Secretary deems necessary, to supplement other training
opportunities and may make any such training available to the personnel
of the merchant marine of the United States and to individuals preparing
for a career in the merchant marine of the United States.

(b) The Secretary may prepare or purchase any equipment or supplies
required for any training provided under subsection (a) and may
contract with any person, partnership, firm, association, or corporation
(without regard to section 3709 of the Revised Statutes of the United
States (41 U.S.C. 5)) for the performance of any services deemed
necessary by the Secretary in the preparation of any such equipment or
supplies and in the supervision and administration of any such training.

(©)(1) The Secretary shall assist maritime training institutions
approved by the Secretary in establishing a maritime oil pollution pre-
vention, response, and clean-up training program.

(2) Under the program established under paragraph (1)—

(A) the Secretary may provide, to maritime training institutions
approved by the Secretary, vessels described in paragraph (4), with
title free of al liens, subject to the requirements specified under para-
graph (3); and

(B) in return for receipt of such vessels, such institutions shall—

(i) employ the vessels for the training of students and appropriate

maritime industry personnel in oil spill prevention, response, clean-
up, and related skills; and

(if) make the vessels and qualified students available to appropri-
ate Federal, State, and local oil spill response authorities in the
event of a maritime oil spill.

(3) The requirements referred to in paragraph (2)(A) are as follows:

(i) any vessel provided under paragraph (2)(A) shall be tendered
to the approved maritime training institution at a location deter-
mined by the Secretary;

(i) no such vessel may be sold, traded, chartered, donated,
scrapped, or in any way altered or disposed of without the prior
approval of the Secretary;
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(iii) no such vessel may be used in competition with any
privately-owned vessel documented under the laws of the United
States or any State, unless necessary to carry out the purposes of
this subsection;

(iv) any approved maritime training institution in possession of
such a vessel which can no longer utilize the vessel for training
purposes shall return the vessel to the Secretary, who shall take
possession of the vessel at the training institution and thereafter
may dispose of the vessel, or provide the vessel to another
approved maritime training institution, as the Secretary determines
appropriate; and

(v) such other requirements or conditions as the Secretary deter-
mines appropriate.

(4) The vessels referred to in paragraph (2)(A) are United States-built
offshore supply vessels and United States-built tug/supply vesselsin the
possession of the Maritime Administration as a result of defaults on
loans guaranteed under title XI of this Act.

SEC. 1306. UNITED STATESMARITIME SERVICE
(46 App. U.S.C. 1295¢ (2003)).

(a) Establishment and maintenance. The Secretary may establish
and maintain a voluntary organization for the training of citizens of the
United States to serve on merchant marine vessels of the United States
to be known as the United States Maritime Service.

(b) Enrollment; compensation; cour se of study and periods of
training; uniforms. The Secretary may determine the number of indi-
viduals to be enrolled for training and reserve purposes in such service,
to fix the rates of pay and allowances of such individuals without regard
to the provisions of chapter 51 and subchapter |11 of chapter 53 of title
5, United States Code (relating to classification and General Schedule
pay rates), to prescribe the course of study and the periods of training in
such service, and to prescribe the uniform of such service and the rules
governing the wearing and furnishing of such uniform.

(c) Ranks, grades, and ratings same as for United States Coast
Guard. The ranks, grades, and ratings for personnel of the United
States Maritime Service shall be the same as are then prescribed for the
personnel of the United States Coast Guard.

(d) Awardsand M edals.—The Secretary may establish and maintain
amedals and awards program to recognize distinguished service, superi-
or achievement, professional performance, and other commendable
achievement by personnel of the United States Maritime Service.
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SEC. 1307. CIVILIAN NAUTICAL SCHOOL (46 App. U.S.C.
1295f (2003)).

(a) Definition. As used in this section, the term “civilian nautical
school” means any school operated and conducted in the United States
(except the Academy maintained under section 1303, any State maritime
academy assisted under section 1304, and any other school operated by
the United States or any agency of the United States) which offers
instruction to individuals quartered on board any vessdl for the primary
purpose of training them for service in the merchant marine.

(b) Examination and inspection of school; rating and certification.
Each civilian nautical school shall be subject to examination and inspec-
tion by the Secretary, and the Secretary may (under such rules and regu-
lations as the Secretary may prescribe) provide for the rating and certifi-
cation of such schools as to the adequacy of the course of instruction,
the competency of the instructors, and the suitability of the equipment
used by, or in connection with, such school.

(d) Finesand penalties. Whoever—

(1) violates this section or any regulations promulgated to implement
this section; shall be fined not more than $10,000 or imprisoned for not
more than one year, or both, for each offense.

SEC. 1308. POWERS AND DUTIES OF SECRETARY
(46 App. U.S.C. 12959 (2003)).

(a) Rulesand regulations. The Secretary shall establish such rules
and regulations as may be necessary to carry out thistitle.

(b) Excess vessels and equipment. The Secretary may cooperate with
and assist the Academy, any State maritime academy, and any nonprofit
training ingtitution which has been jointly approved by the Secretary
and the Secretary of the department in which the United States Coast
Guard is operating as offering training courses which meet Federal reg-
ulations for maritime training, by making vessels, shipboard equipment,
and other marine equipment, owned by the United States which have
been determined to be excess or surplus, available by gift, loan, sale,
lease, or charter to such ingtitution for instructional purposes on such
terms as the Secretary deems appropriate.

(c) Securing of information, facilities, or equipment; detailing of
personnel.

(1) The Secretary may secure directly from any department or agency
of the United States any information, facilities, or equipment, on areim-
bursable basis, necessary to carry out thistitle.

(2) Upon the request of the Secretary, the head of any department or
agency of the United States (including any military department of the
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United States) may detail, on areimbursable basis, any of the personnel
of such department or agency to the Secretary to assist in carrying out
thistitle.

(d) Employment of personnel. To carry out thistitle, the Secretary
may employ at the Academy any individual as a professor, lecturer, or
instructor, without regard to the provisions of title 5, United States Code
(governing appointments in the competitive service), and may pay such
individual without regard to the provisions of chapter 51 and subchapter
[11 of chapter 53 of such title (relating to classification and General
Schedule pay rates).

TRAINING OF FUTURE NAVAL OFFICERSUNDER
NAVAL RESERVE OFFICER TRAINING CORPS PRO-
GRAMSAT MERCHANT MARINE ACADEMIESFOR
PROMOTION OF MAXIMUM INTEGRATION OF NAVAL
AND MERCHANT MARINE SEAPOWER OF THE
NATION (46 App. U.S.C. 1126-1 (2003)).”

(@) It isthe policy of the United States that the United States Navy
and the Merchant Marine of the United States work closely together to
promote the maximum integration of the total seapower forces of the
Nation. In furtherance of this policy, it is necessary and desirable that
special steps be taken to assure that Naval Reserve Officer Training
Corps programs (for training future naval officers) be maintained at
Federal and State merchant marine academies.

(b) It isthe sense of the Congress that the Secretary of the Navy
should work with the Maritime Administrator and the administrators of
the several merchant marine academies to assure that the training avail-
able at these academies is consistent with Navy standards and needs.

* Enacted as section 603 of Public Law 94-361, approved July 14, 1976 (90 STAT.
929), as amended.
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Note: Subtitle C - The Maritime Security Fleet Program, and
Subtitle D - The National Defense Tank Vessels Construction Assistance
Program, [ pages 191-214] have been placed within a dotted line to
indicate that pursuant to Section 3537 of Public Law 108-136, approved
November 24, 2003 (117 STAT. 1819), the major operative provisions
of Subtitle C do not become effective until October 1, 2005. Subtitle D
follows Subtitle C, because Section 3543(e) of Public Law 108-136 (117
STAT. 1821), generally keys that program to the Maritime Security
Fleet Program. Section 3537(a) of Public Law 108-136 (117 STAT.
1819), provides that, other than Sections 3533, 3534, and 3535, Subtitle
C shall take effect on October 1, 2004. Sections 3533, 3534, and 3535
have been footnoted to indicate the date of enactment.

SUBTITLE C- MARITIME SECURITY
FLEET

SEC. 3531. ESTABLISHMENT OF MARITIME SECURITY
FLEET. (117 STAT. 1803).

(@ In General.—Title 46, United States Code, is amended by insert-
ing before subtitle VI the following new subtitle:

Subtitle V—Merchant Marine
Chap. 531. Maritime Security Fleet 53101

CHAPTER 531—MARITIME SECURITY FLEET

46 U.S.C. 53101. Definitions.

46 U.S.C. 53102. Establishment of Maritime Security Fleet.

46 U.S.C. 53103. Award of operating agreements.

46 U.S.C. 53104. Effectiveness of operating agreements.

46 U.S.C. 53105. Obligations and rights under operating agreements.
46 U.S.C. 53106. Payments.

46 U.S.C. 53107. National security requirements.

46 U.S.C. 53108. Regulatory relief.

46 U.S.C. 53109. Specid rule regarding age of participating fleet vessel.
46 U.S.C. 53110. Regulations.

46 U.S.C. 53111. Authorization of appropriations.
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46 U.S.C. 53101. Definitions
In this chapter:

(1) Bulk Cargo.—The term "bulk cargo" means cargo that is loaded
and carried in bulk without mark or count.

(2) Contractor.—The term "contractor" means an owner or operator
of avessel that enters into an operating agreement for the vessel with
the Secretary under section 53103.

(3) Fleet.—Theterm "Fleet" means the Maritime Security Fleet
established under section 53102(a).

(4) Foreign Commerce—Theterm "foreign commerce"—
(A) subject to subparagraph (B), means—
(i) commerce or trade between the United States, its territories or
possessions, or the District of Columbia, and a foreign country; and
(ii) commerce or trade between foreign countries; and
(B) includes, in the case of liquid and dry bulk cargo carrying ser-
vices, trading between foreign ports in accordance with normal com-
mercial bulk shipping practices in such manner as will permit United
States-documented vessels freely to compete with foreign-flag bulk
carrying vesselsin their operation or in competing for charters, sub-
ject to rules and regulations promulgated by the Secretary of

Transportation pursuant to this chapter or subtitle D of the Maritime
Security Act of 2003.

(5) LASH Vessel.—Theterm "LASH vessel" means a lighter aboard
ship vessel.

(6) Participating Fleet Vessel.—The term "participating fleet vessel”
means any vessel that—

(A) on October 1, 2005—
(i) meets the requirements of paragraph (1), (2), (3), or (4) of
section 53102(c); and

(ii) islessthan 25 years of age, or less than 30 years of age in the
case of a LASH vessel; and

(B) on December 31, 2004, is covered by an operating agreement

under subtitle B of title VI of the Merchant Marine Act, 1936 (46
U.S.C. App. 1187 et seq.).

(7) Person.—Theterm "person” includes corporations, partnerships,
and associations existing under or authorized by the laws of the United
States, or any State, Territory, District, or possession thereof, or of any
foreign country.

(8) Product Tank Vessel.—The term "product tank vessel" means a
double hulled tank vessel capable of carrying simultaneously more than
2 separated grades of refined petroleum products.
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(9) Secretary—The term "Secretary” means the Secretary of
Transportation.

(10) Tank Vessel.—The term "tank vessel" has the meaning that term
has under section 2101 of thistitle.

(11) United States.—The term "United States" includes the District
of Columbia, the Commonwealth of Puerto Rico, the Northern Mariana
Islands, Guam, American Samoa, the Virgin Islands.

(12) United States Citizen Trust.—(A) Subject to subparagraph (C),
the term "United States citizen trust" means a trust that is qualified
under this paragraph.

(B) A trust isqualified under this paragraph with respect to a vessel
only if—
(i) each of the trusteesis a citizen of the United States; and
(i) the application for documentation of the vessel under chapter
121 of thistitle includes the affidavit of each trustee stating that the
trustee is not aware of any reason involving a beneficiary of the trust
that is not a citizen of the United States, or involving any other person
that is not a citizen of the United States, as a result of which the bene-
ficiary or other person would hold more than 25 percent of the aggre-
gate power to influence or limit the exercise of the authority of the
trustee with respect to matters involving any ownership or operation of
the vessel that may adversely affect the interests of the United States.
(C) If any person that is not a citizen of the United States has
authority to direct or participate in directing atrustee for atrust in
matters involving any ownership or operation of the vessel that may

adversaly affect the interests of the United States or in removing a

trustee for atrust without cause, either directly or indirectly through

the control of another person, the trust is not qualified under this para-
graph unless the trust instrument provides that persons who are not
citizens of the United States may not hold more than 25 percent of the
aggregate authority to so direct or remove atrustee.

(D) This paragraph shall not be considered to prohibit a person who
is not a citizen of the United States from holding more than 25 per-
cent of the beneficial interest in atrust.

(13) United States-Documented Vessel.—The term "United States-
documented vessel" means a vessel documented under chapter 121 of
thistitle.

46 U.S.C 53102. Establishment of Maritime Security Fleet

(@ In General.—The Secretary of Transportation, in consultation
with the Secretary of Defense, shall establish afleet of active, commer-
cialy viable, militarily useful, privately owned vessels to meet national

193



defense and other security requirements and maintain a United States
presence in international commercial shipping. The Fleet shall consist
of privately owned, United States-documented vessels for which there
are in effect operating agreements under this chapter, and shall be
known as the Maritime Security Fleet.

(b) Vessel Eligibility.—A vessdl is éligible to be included in the Fleet
if—

(1) the vessel meets the requirements of paragraph (1), (2), (3), or (4)
of subsection (c);

(2) thevessel is operated (or in the case of avessel to be constructed,
will be operated) in providing transportation in foreign commerce;

(3) thevessel is self-propelled and is—

(A) aroll-on/roll-off vessel with a carrying capacity of at least
80,000 square feet or 500 twenty-foot equivalent units and that is 15
years of age or less on the date the vessel isincluded in the Fleet;

(B) atank vessel that is constructed in the United States after the
date of the enactment of this chapter;

(C) atank vessel that is 10 years of age or less on the date the ves-
sel isincluded in the Fleet;

(D) aLASH vessel that is 25 years of age or less on the date the
vessel isincluded in the Fleet; or (E) any other type of vessel that is
15 years of age or less on the date the vessel isincluded in the Fleet;

(4) thevessel is—
(A) determined by the Secretary of Defense to be suitable for use

by the United States for national defense or military purposes in time
of war or national emergency; and

(B) determined by the Secretary to be commercially viable; and
(5) thevessel—

(A) isaUnited States-documented vessel; or

(B) isnot aUnited States-documented vessel, but—

(i) the owner of the vessel has demonstrated an intent to have the
vessel documented under chapter 121 of thistitleif it isincluded in
the Fleet; and

(ii) at the time an operating agreement for the vessel is entered
into under this chapter, the vessel is eligible for documentation
under chapter 121 of thistitle.

(c) Requirements Regarding Citizenship of Owners, Charterers,
and Operators.—

(1) Vessels Owned and Operated by Section 2 Citizens— A vessel
meets the requirements of this paragraph if, during the period of an
operating agreement under this chapter that applies to the vessel, the
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vessel will be owned and operated by one or more persons that are citi-
zens of the United States under section 2 of the Shipping Act, 1916 (46
U.S.C. App. 802).

(2) Vessels Owned by Section 2 Citizen or United States Citizen
Trust, and Chartered to Documentation Citizen.— A vessel meets the
requirements of this paragraph if—

(A) during the period of an operating agreement under this chapter
that applies to the vessdl, the vessal will be—

(i) owned by a person that is a citizen of the United States under
section 2 of the Shipping Act, 1916 (46 U.S.C. App. 802) or that is
a United States citizen trust; and

(ii) demise chartered to a person—

(1) that is eligible to document the vessel under chapter 121 of
thistitle;

(I1) the chairman of the board of directors, chief executive offi-
cer, and a mgjority of the members of the board of directors of
which are citizens of the United States under section 2 of the
Shipping Act, 1916 (46 U.S.C. App. 802), and are appointed and
subjected to removal only upon approval by the Secretary; and

(111 that certifies to the Secretary that there are no treaties,
statutes, regulations, or other laws that would prohibit the contrac-
tor for the vessel from performing its obligations under an operat-
ing agreement under this chapter;

(B) inthe case of avessdl that will be demise chartered to a person
that is owned or controlled by another person that is not a citizen of
the United States under section 2 of the Shipping Act, 1916 (46
U.S.C. App. 802), the other person enters into an agreement with the
Secretary not to influence the operation of the vessel in a manner that
will adversely affect the interests of the United States; and

(C) the Secretary and the Secretary of Defense notify the Committee
on Armed Services and the Committee on Commerce, Science, and
Transportation of the Senate and the Committee on Armed Services of
the House of Representatives that they concur with the certification
required under subparagraph (A)(ii)(111), and have reviewed and agree
that there are no other legal, operational, or other impediments that
would prohibit the contractor for the vessel from performing its obliga
tions under an operating agreement under this chapter.

(3) Vessel Owned and Operated by Defense Contractor.—A vessel
meets the requirements of this paragraph if—

(A) during the period of an operating agreement under this chapter
that applies to the vessel, the vessel will be owned and operated by a
person that—

(i) is€eigible to document avessel under chapter121 of thistitle;
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(i1) operates or manages other United States-documented vessels
for the Secretary of Defense, or charters other vessels to the
Secretary of Defense;

(iii) has entered into a special security agreement for purposes of
this paragraph with the Secretary of Defense;
(iv) makes the certification described in paragraph (2)(A)(ii)(111);
and
(v) inthe case of avessel described in paragraph (2)(B), enters
into an agreement referred to in that paragraph; and
(B) the Secretary and the Secretary of Defense notify the
Committee on Armed Services and the Committee on Commerce,
Science, and Transportation of the Senate and the Committee on
Armed Services of the House of Representatives that they concur with
the certification required under subparagraph (A)(iv), and have
reviewed and agree that there are no other legal, operational, or other
impediments that would prohibit the contractor for the vessel from
performing its obligations under an operating agreement under this
chapter.

(4) Vessel Owned by Documentation Citizen and Chartered to
Section 2 Citizen.—A vessel meets the requirements of this paragraph
if, during the period of an operating agreement under this chapter that
applies to the vessel, the vessel will be—

(A) owned by aperson that is eligible to document a vessel under
chapter 121 of thistitle; and

(B) demise chartered to a person that is a citizen of the United
States under section 2 of the Shipping Act, 1916 (46 U.S.C. App.
802).

(d) Request by Secretary of Defense. —The Secretary of Defense
shall request the Secretary of Homeland Security to issue any waiver
under the first section of Public Law 81-891 (64 Stat. 1120; 46 U.S.C.
App. note prec. 3) that is necessary for purposes of this chapter.

(e) Vessel Standards.—

(1) Certificate of I nspection.—A vessel used to provide oceangoing
transportation which the Secretary of the department in which the Coast
Guard is operating determines meets the criteria of subsection (b) of this
section but which, on the date of enactment of the Maritime Security
Act of 2003, is not a documented vessel (as that term is defined in sec-
tion 12101 of thistitle) shall be eligible for a certificate of inspection if
the Secretary determines that—

(A) the vessel is classed by and designed in accordance with the
rules of the American Bureau of Shipping, or another classification
society accepted by the Secretary;
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(B) the vessal complies with applicable international agreements
and associated guidelines, as determined by the country in which the
vessel was documented immediately before becoming a documented
vessel (as defined in that section); and

(C) that country has not been identified by the Secretary as inade-
quately enforcing international vessel regulations as to that vessel.

(2) Continued Eligibility for Certificate.—Paragraph (1) does not
apply to avessel after any date on which the vessel fails to comply with
the applicable international agreements and associated guidelines
referred to in paragraph (1)(B).

(3) Reliance on Classification Society.—

(A) In General.—The Secretary may rely on a certification from the
American Bureau of Shipping or, subject to subparagraph (B), another
classification society accepted by the Secretary to establish that a vessel
isin compliance with the requirements of paragraphs (1) and (2).

(B) Foreign Classification Society.—The Secretary may accept cer-
tification from a foreign classification society under subparagraph (A)
only—

(i) to the extent that the government of the foreign country in
which the society is headquartered provides access on a reciprocal
basis to the American Bureau of Shipping; and

(it) if the foreign classification society has offices and maintains
records in the United States.

(f) Waiver of Age Restriction.—The Secretary of Defense, in con-
junction with the Secretary of Transportation, may waive the application
of an age restriction under subsection (b)(3) if the Secretaries jointly
determine that the waiver—

(D) isinthe national interest;

(2) isappropriate to allow the maintenance of the economic viability
of the vessel and any associated operating network; and

(3) isnecessary due to the lack of availability of other vessels and
operators that comply with the requirements of this chapter.

46 U.S.C 53103. Award of operating agreements

(@ In General.—The Secretary shall require, as a condition of
including any vessel in the Fleet, that the person that is the owner or
operator of the vessel for purposes of section 53102(c) enter into an
operating agreement with the Secretary under this section.

(b) Procedurefor Applications—

(1) Acceptance of Applications—Beginning no later than 30 days
after the effective date of this chapter, the Secretary shall accept
applications for enrollment of vesselsin the Fleet.

197



(2) Action on Applications.—Within 90 days after receipt of an
application for enrollment of avessel in the Fleet, the Secretary shall
approve the application in conjunction with the Secretary of Defense,
and shall enter into an operatingagreement with the applicant, or pro-
vide in writing the reason for denial of that application.

(3) Participating Fleet Vessels—

(A) In General.—The Secretary shall accept an application for an
operating agreement for a participating fleet vessel under the priority
under subsection (¢)(1)(B) only from a person that has authority to
enter into an operating agreement for the vessel with respect to the
full term of the operating agreement.

(B) Vessel under Demise Charter.—For purposes of subparagraph
(A), in the case of avessel that is subject to a demise charter that ter-
minates by its terms on September 30, 2005 (without giving effect to
any extension provided therein for completion of a voyage or to effect
the actual redelivery of the vessdl), or that is terminable at will by the
owner of the vessel after such date, only the owner of the vessel shall
be treated as having the authority referred to in paragraph (1).

(C) Vessdl Owned by United States Citizen Trust.— For purposes
of subparagraph (B), in the case of a vessel owned by a United States
citizen trust, the term "owner of the vessel" includes a beneficial
owner of the vessel with respect to such trust.

(c) Priority for Awarding Agreements—

(1) I'n General.—Subject to the availability of appropriations, the
Secretary shall enter into operating agreements according to the follow-
ing priority:

(A) New Tank Vessels—Firgt, for any tank vessel that—

(i) isconstructed in the United States after the effective date of
this chapter;

(i) iseligible to beincluded in the Fleet under section 53102(b); and

(iii) during the period of an operating agreement under this chap-
ter that applies to the vessel, will be owned and operated by one or

more persons that are citizens of the United States under section 2

of the Shipping Act, 1916 (46 U.S.C. App. 802), except that the

Secretary shall not enter into operating agreements under this sub-

paragraph for more than 5 such vessels.

(B) Participating Fleet Vessels—Second, to the extent amounts are
available after applying subparagraphs (A), for any participating fleet
vessel, except that the Secretary shall not enter into operating agree-
ments under this subparagraph for more than 47 vessels.

(C) Certain Vessels Operated by Section 2 Citizens—Third, to the
extent amounts are available after applying subparagraphs (A) and
(B), for any other vessdl that is eligible to be included in the Fleet
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under section 53102(b), and that, during the period of an operating
agreement under this chapter that applies to the vessel, will be—
(i) owned and operated by one or more persons that are citizens

of the United States under section 2 of the Shipping Act, 1916

(46 U.S.C. App. 802); or

(if) owned by a person that is eligible to document the vessel
under chapter 121 of thistitle, and operated by a person that is a cit-

izen of the United States under section 2 of the Shipping Act, 1916

(46 U.S.C. App. 802).

(D) Other Eligible Vessels—Fourth, to the extent amounts are avail-
able after applying subparagraphs (A), (B), and (C), for any other vessel
that is eligible to be included in the Fleet under section 53102(b).

(2) Reduction in Number of Slotsfor Participating Fleet Vessels.—
The number in paragraph (1)(B) shall be reduced by 1—

(A) for each participating fleet vessel for which an application for
enrollment in the Fleet is not received by the Secretary within the 90-
day period beginning on the effective date of this chapter; and

(B) for each participating fleet vessel for which an application for
enrollment in the Fleet received by the Secretary is not approved by
the Secretary and the Secretary of Defense within the 90-day period
beginning on the date of such receipt.

(3) Discretion within Priority.—The Secretary—

(A) subject to subparagraph (B), may award operating agreements
within each priority under paragraph (1) as the Secretary considers
appropriate; and

(B) shall award operating agreement within a priority—

(i) in accordance with operational requirements specified by the
Secretary of Defense;

(if) inthe case of operating agreements awarded under subpara-
graph (C) or (D) of paragraph (1), according to applicants records
of owning and operating vessels; and

(iii) subject to the approval of the Secretary of Defense.

(4) Treatment of Tank Vessel to be Replaced—(A) For purposes of
the application of paragraph (1)(A) with respect to the award of an
operating agreement, the Secretary may treat an existing tank vessel that
is eligible to be included in the Fleet under section 53102(b) as a vessel
that is constructed in the United States after the effective date of this
chapter, if—

(i) abinding contract for construction in the United States of a
replacement vessel to be operated under the operating agreement is
executed by not later than 9 months after the first date amounts are
available to carry out this chapter; and
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(i) the replacement vessdl is eligible to be included in the Fleet
under section 53102(b).

(B) No payment under this chapter may be made for an existing
tank vessel for which an operating agreement is awarded under this
paragraph after the earlier of —

(i) 4 years after the first date amounts are available to carry out
this chapter; or

(ii) the date of delivery of the replacement tank vessel.

(d) Limitation.—The Secretary may not award operating agreements
under this chapter that require payments under section 53106 for a fiscal
year for more than 60 vessels.

46 U.S.C. 53104. Effectiveness of operating agreements

(@) Effectiveness, Generally.—The Secretary may enter into an oper-
ating agreement under this chapter for fiscal year 2006. Except as pro-
vided in subsection (b), the agreement shall be effective only for 1 fiscal
year, but shall be renewable, subject to the availability of appropria-
tions, for each subsequent fiscal year through the end of fiscal year
2015.

(b) VesselsUnder Charter to United States.—Unless an earlier date
is requested by the applicant, the effective date for an operating agree-
ment with respect to a vessdl that is, on the date of entry into an operat-
ing agreement, on charter to the United States Government, other than a
charter pursuant to an Emergency Preparedness Agreement under sec-
tion 53107, shall be the expiration or termination date of the
Government charter covering the vessel, or any earlier date the vessel is
withdrawn from that charter.

(c) Termination.—

(1) Termination by Secretary.—If the contractor with respect to an
operating agreement materially fails to comply with the terms of the
agreement—

(A) the Secretary shall notify the contractor and provide a reason-
able opportunity to comply with the operating agreement;

(B) the Secretary shall terminate the operating agreement if the
contractor fails to achieve such compliance; and

(C) upon such termination, any funds obligated by the agreement
shall be available to the Secretary to carry out this chapter.

(2) Early Termination by Contractor, Generally.— An operating
agreement under this chapter shall terminate on a date specified by the
contractor if the contractor notifies the Secretary, by not later than 60
days before the effective date of the termination, that the contractor
intends to terminate the agreement.
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(3) Early Termination by Contractor, with Available Replacement. —
An operating agreement under this chapter shall terminate upon the
expiration of the 3-year period beginning on the date a vessel begins
operating under the agreement, if—

(A) the contractor notifies the Secretary, by not later than 2 years
after the date the vessel begins operating under the agreement, that the
contractor intends to terminate the agreement under this paragraph;
and

(B) the Secretary, in conjunction with the Secretary of Defense,
determines that—

(i) an application for an operating agreement under this chapter
has been received for a replacement vessel that is acceptable to the
Secretaries; and

(ii) during the period of an operating agreement under this chap-
ter that applies to the replacement vessel, the replacement vessel
will be—

(I) owned and operated by one or more persons that are citizens
of the United States under section 2 of the Shipping Act, 1916
(46 U.S.C. App. 802); or

(I1) owned by a person that is eligible to document the vessel
under chapter 121 of thistitle, and operated by a person that is a
citizen of the United States under section 2 of the Shipping Act,
1916 (46 U.S.C. App. 802).

(d) Nonrenewal for Lack of Funds.—If, by the first day of afiscal
year, sufficient funds have not been appropriated under the authority
provided by this chapter for that fiscal year, then the Secretary shall
notify the Committee on Armed Services and the Committee on
Commerce, Science, and Transportation of the Senate and the
Committee on Armed Services of the House of Representatives that
operating agreements authorized under this chapter for which sufficient
funds are not available will not be renewed for that fiscal year if suffi-
cient funds are not appropriated by the 60th day of that fiscal year.

(e) Release of Vesselsfrom Obligations.—If an operating agreement
under this chapter is terminated under subsection (¢)(3), or if funds are
not appropriated for payments under an operating agreement under this
chapter for any fiscal year by the 60th day of that fiscal year, then—

(1) each vessel covered by the operating agreement is thereby
released from any further obligation under the operating agreement;

(2) the owner or operator of the vessel may transfer and register such
vessel under aforeign registry that is acceptable to the Secretary of
Transportation and the Secretary of Defense, notwithstanding section 9
of the Shipping Act, 1916 (46 U.S.C. App. 808); and

201



(3) if section 902 of the Merchant Marine Act, 1936 (46 U.S.C. App.
1242) is applicable to such vessel after registration of the vessel under
such aregistry, then the vessel is available to be requisitioned by the
Secretary of Transportation pursuant to section 902 of such Act.

46 U.S.C. 53105. Obligations and rights under operating
agreements
(@) Operation of Vessel.—An operating agreement under this chapter
shall require that, during the period a vessel is operating under the
agreement—
(1) thevessel—
(A) shall be operated exclusively in the foreign commerce or in

mixed foreign commerce and domestic trade allowed under aregistry
endorsement issued under section 12105 of thistitle; and

(B) shall not otherwise be operated in the coastwise trade; and
(2) the vessel shall be documented under chapter 121 of thistitle.

(b) Annual Payments by Secretary.—

(1) In General.—An operating agreement under this chapter shall
require, subject to the availability of appropriations, that the Secretary
make a payment each fiscal year to the contractor in accordance with
section 53106.

(2) Operating Agreement is Obligation of United States Government.
—An operating agreement under this chapter constitutes a contractual
obligation of the United States Government to pay the amounts provided
for in the agreement to the extent of actual appropriations.

(c) Documentation Requirement.—Each vessel covered by an oper-
ating agreement (including an agreement terminated under section
53104(c)(2)) shall remain documented under chapter 121 of thistitle,
until the date the operating agreement would terminate according to its
terms.

(d) National Security Requirements.—

(1) In General.—A contractor with respect to an operating agreement
(including an agreement terminated under section 53104(c)(2)) shall
continue to be bound by the provisions of section 53107 until the date
the operating agreement would terminate according to its terms.

(2) Emergency Preparedness Agreement.—All terms and conditions
of an Emergency Preparedness Agreement entered into under section
53107 shall remain in effect until the date the operating agreement
would terminate according to its terms, except that the terms of such
Emergency Preparedness Agreement may be modified by the mutual
consent of the contractor, the Secretary of Transportation, and the
Secretary of Defense.
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(e) Transfer of Operating Agreements—A contractor under an
operating agreement may transfer the agreement (including all rights
and obligations under the agreement) to any person that is eligible to
enter into that operating agreement under this chapter, if the transfer is
approved by the Secretary and the Secretary of Defense.

(f) Replacement Vessel.—A contractor may replace a vessel under
an operating agreement with another vessel that is eligible to be includ-
ed in the Fleet under section 53102(b), if the Secretary, in conjunction
with the Secretary of Defense, approve replacement of the vessel.

46 U.S.C. 53106. Payments

(@ Annual Payment.—

(1) I'n General.—The Secretary, subject to the availability of appro-
priations and the other provisions of this section, shall pay to the con-
tractor for an operating agreement, for each vessel that is covered by the
operating agreement, an amount equal to—

(A) $2,600,000 for each of fiscal years 2006, 2007, and 2008;
(B) $2,900,000, for each of fiscal years 2009, 2010, and 2011; and
(C) $3,100,000 for each fiscal years 2012, 2013, 2014, and 2015.

(2) Timing.—The amount shall be paid in equal monthly installments
at the end of each month. The amount shall not be reduced except as
provided by this section.

(b) Certification Required for Payment.—As a condition of receiving
payment under this section for a fiscal year for a vessel, the contractor for
the vessel shall certify, in accordance with regulations issued by the
Secretary, that the vessel has been and will be operated in accordance
with section 53105(a)(1) for at least 320 days in the fiscal year. Days dur-
ing which the vessel is drydocked, surveyed, inspected, or repaired shall
be considered days of operation for purposes of this subsection.

(c) General Limitations.—The Secretary of Transportation shall not
make any payment under this chapter for a vessel with respect to any
days for which the vessel is—

(1) under acharter to the United States Government, other than a
charter pursuant to an Emergency Preparedness Agreement under sec-
tion 53107;

(2) not operated or maintained in accordance with an operating agree-
ment under this chapter; or

(3) more than—
(A) 25 years of age, except as provided in subparagraph (B) or (C);
(B) 20 years of age, in the case of atank vessel; or
(C) 30vyearsof age, inthe case of a LASH vessdl.
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(d) Reductionsin Payments.—With respect to payments under this
chapter for avessel covered by an operating agreement, the Secretary—
(1) except as provided in paragraph (2), shall not reduce any payment

for the operation of the vessel to carry military or other preference car-
goes under section 2631 of title 10, United States Code, the Act of March
26, 1934 (46 U.S.C. App. 1241-1), section 901(a), 901(b), or 901b of the
Merchant Marine Act, 1936 (46 U.S.C. App. 1241(a), 1241(b), or 1241f),
or any other cargo preference law of the United States;

(2) shal not make any payment for any day that the vessel is engaged
in transporting more than 7,500 tons of civilian bulk preference cargoes
pursuant to section 901(a), 901(b), or 901b of the Merchant Marine Act,
1936 (46 U.S.C. App. 1241(a), 1241(b), or 1241f), that is bulk cargo; and

(3) shall make a pro rata reduction in payment for each day less than
320 in afiscal year that the vessel is not operated in accordance with
section 53105(a)(1), with days during which the vessel is drydocked or
undergoing survey, inspection, or repair considered to be days on which
the vessel is operated.

(e) Limitation Regarding Noncontiguous Domestic Trade.—

(1) I'n General.—No contractor shall receive payments pursuant to
this chapter during a period in which it participates in noncontiguous
domestic trade.

(2) Limitation on Application.—Paragraph (1) shall not apply to any
person that is a citizen of the United States within the meaning of sec-
tion 2(c) of the Shipping Act, 1916 (46 U.S.C. App. 802(c)).

(3) Participatesin a Noncontiguous Domestic Trade Defined.—In
this subsection the term "participates in a noncontiguous domestic
trade" means directly or indirectly owns, charters, or operates a vessel
engaged in transportation of cargo between a point in the contiguous 48
States and a point in Alaska, Hawaii, or Puerto Rico, other than a point
in Alaska north of the Arctic Circle.

46 U.S.C. 53107. National security requirements.

(a) Emergency preparedness Agreement Required.—The Secretary
shall establish an Emergency Preparedness Program under this section
that is approved by the Secretary of Defense. Under the program, the
Secretary, in conjunction with the Secretary of Defense, shall include in
each operating agreement under this chapter a requirement that the con-
tractor enter into an Emergency Preparedness Agreement under this sec-
tion with the Secretary. The Secretary shall negotiate and enter into an
Emergency Preparedness Agreement with each contractor as promptly
as practicable after the contractor has entered into an operating agree-
ment under this chapter.
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(b) Termsof Agreement.—

(1) In General.—An Emergency Preparedness Agreement under this
section shall require that upon a request by the Secretary of Defense
during time of war or national emergency, or whenever determined by
the Secretary of Defense to be necessary for national security or contin-
gency operation (as that term is defined in section 101 of title 10,
United States Code), a contractor for a vessel covered by an operating
agreement under this chapter shall make available commercial trans-
portation resources (including services).

(2) Basic Terms—(A) The basic terms of the Emergency
Preparedness Agreement shall be established (subject to subparagraph
(B)) by the Secretary and the Secretary of Defense.

(B) Inany Emergency Preparedness Agreement, the Secretary and

a contractor may agree to additional or modifying terms appropriate to

the contractor’s circumstances if those terms have been approved by

the Secretary of Defense.

(c) Participation after Expiration of Operating Agreement.—
Except as provided by section 53105(d), the Secretary may not require,
through an Emergency Preparedness Agreement or operating agreement,
that a contractor continue to participate in an Emergency Preparedness
Agreement after the operating agreement with the contractor has
expired according to its terms or is otherwise no longer in effect. After
expiration of an Emergency Preparedness Agreement, a contractor may
volunteer to continue to participate in such an agreement.

(d) Resour ces made Available—The commercial transportation
resources to be made available under an Emergency Preparedness
Agreement shall include vessels or capacity in vessels, intermodal sys-
tems and equipment, terminal facilities, intermodal and management
services, and other related services, or any agreed portion of such non-
vessel resources for activation as the Secretary of Defense may deter-
mine to be necessary, seeking to minimize disruption of the contractor’s
service to commercia shippers.

(e) Compensation.—

(1) In General.—The Secretary shall include in each Emergency
Preparedness Agreement provisions approved by the Secretary of
Defense under which the Secretary of Defense shall pay fair and reason-
able compensation for all commercial transportation resources provided
pursuant to this section.

(2) Specific Reguirements.—Compensation under this subsection—

(A) shall not be less than the contractor’s commercial market
charges for like transportation resources,

(B) shall befair and reasonable considering all circumstances;
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(C) shal be provided from the time that a vessel or resource is
required by the Secretary of Defense until the time that it is redeliv-
ered to the contractor and is available to reenter commercial service;
and

(D) shall bein addition to and shall not in any way reflect amounts
payable under section 53106.

(f) Temporary Replacement Vessels.—Notwithstanding section 2631
of title 10, United States Code, the Act of March 26, 1934 (46 U.S.C.
App. 1241-1), section 901(a), 901(b), or 901b of the Merchant Marine
Act, 1936 (46 U.S.C. App. 1241(a), 1241(b), or 1241f), or any other
cargo preference law of the United States—

(1) acontractor may operate or employ in foreign commerce afor-
eign-flag vessel or foreign-flag vessel capacity as atemporary replace-
ment for a United States-documented vessel or United States-document-
ed vessel capacity that is activated by the Secretary of Defense under an
Emergency Preparedness Agreement or under a primary Department of
Defense-approved sedlift readiness program; and

(2) such replacement vessel or vessel capacity shall be eligible during
the replacement period to transport preference cargoes subject to section
2631 of title 10, United States Code, the Act of March 26, 1934 (46
U.S.C. App. 1241-1), and sections 901(a), 901(b), and 901b of the
Merchant Marine Act, 1936 (46 U.S.C. App. 1241(a), 1241(b), and
1241b) to the same extent as the eligibility of the vessel or vessel capac-
ity replaced.

(g) Redelivery and liability of United States for Damages.—

(1) In General.—All commercial transportation resources activated
under an Emergency Preparedness Agreement shall, upon termination of
the period of activation, be redelivered to the contractor in the same
good order and condition as when received, less ordinary wear and tear,
or the Secretary of Defense shall fully compensate the contractor for
any necessary repair or replacement.

(2) Limitation on Liability of U.S.—Except as may be expressly
agreed to in an Emergency Preparedness Agreement, or as otherwise
provided by law, the Government shall not be liable for disruption of a
contractor’s commercial business or other consequential damagesto a
contractor arising from activation of commercial transportation
resources under an Emergency Preparedness Agreement.

46 U.S.C. 53108. Regulatory relief

(@) Operation in Foreign Commerce.—A contractor for a vessel
included in an operating agreement under this chapter may operate the
vessel in the foreign commerce of the United States without restriction.
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(b) Other Restrictions..—The restrictions of section 901(b)(1) of the
Merchant Marine Act, 1936 (46 U.S.C. App. 1241(b)(1)) concerning the
building, rebuilding, or documentation of avessel in aforeign country
shall not apply to avessel for any day the operator of that vessel is
receiving payments for operation of that vessel under an operating
agreement under this chapter.

(c) Telecommunications Equipment.—T he telecommunications and
other electronic equipment on an existing vessel that is redocumented
under the laws of the United States for operation under an operating
agreement under this chapter shall be deemed to satisfy all Federal
Communications Commission equipment certification requirements,
if—

(1) such equipment complies with al applicable international agree-
ments and associated guidelines as determined by the country in which
the vessel was documented immediately before becoming documented
under the laws of the United States;

(2) that country has not been identified by the Secretary as inade-
quately enforcing international regulations as to that vessel; and

(3) at the end of its useful life, such equipment will be replaced with
equipment that meets Federal Communications Commission equipment
certification standards.

46 U.S.C 53109. Special rule regarding age of participating
fleet vessel

Any age restriction under section 53102(b)(3) or 53106(c)(3) shall not
apply to a participating fleet vessal during the 30-month period begin-
ning on the date the vessel begins operating under an operating agree-
ment under thistitle, if the Secretary determines that the contractor for
the vessel has entered into an arrangement to obtain and operate under
the operating agreement for the participating fleet vessel a replacement
vessdl that, upon commencement of such operation, will be eligible to
be included in the Fleet under section 53102(b).

46 U.S.C. 53110. Regulations

The Secretary and the Secretary of Defense may each prescribe rules as
necessary to carry out their respective responsibilities under this chapter.

46 U.S.C.53111. Authorization of appropriations

There are authorized to be appropriated for payments under section
53106, to remain available until expended—

(1) $156,000,000 for each of fiscal years 2006, 2007, and 2008;
(2) $174,000,000 for each of fiscal years 2009, 2010, and 2011; and
(3) $186,000,000 for each fiscal year thereafter through fiscal year 2015.
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SEC. 3532. RELATED AMENDMENTSTO EXISTING
LAW ™

(@ Amendment to Shipping Act, 1916.—Section 9 of the Shipping
Act, 1916 (46 U.S.C. App. 808) is amended—

(1) by redesignating subsection (€), as added by section 1136(b) of
Public Law 104-324 (110 Stat. 3987), as subsection (f); and

(2) by amending subsection (e), as added by section 6 of Public Law
104-239 (110 Stat. 3132), to read as follows:

“(e) Notwithstanding subsection (c)(2), the Merchant Marine Act,
1936, or any contract entered into with the Secretary of Transportation
under that Act, avessel may be placed under aforeign registry, with-
out approval of the Secretary, if—

“(1)(A) the Secretary, in conjunction with the Secretary of
Defense, determines that at least one replacement vessel of equal or
greater military capability and of a capacity that is equivalent or
greater, as measured by deadweight tons, gross tons, or container
equivalent units, as appropriate, is documented under chapter 121 of
title 46, United States Code, by the owner of the vessel placed under
the foreign registry; and

“(B) the replacement vessel is not more than 10 years of age on
the date of that documentation; or

“(2) an operating agreement covering the vessel under chapter 531
of title 46, United States Code, has expired.”

(b) Merchant Marine Act, 1936.—Section 512 of the Merchant
Marine Act, 1936 (46 U.S.C. 1162) is amended—

(1) by striking ‘* Notwithstanding™” and inserting ** (a) Except as pro-
vided in subsection (b), notwithstanding’’; and (2) by adding at the end
the following:

“(b)(1) Except as provided in paragraph (2), the restrictions and
requirements of section 506 shall terminate upon the expiration of the
20-year period beginning on the date of the original delivery of the
vessel from the shipyard for operation of avessel in any domestic
trade in which it has operated at any time since 1996.

"(2) Paragraph (1) shall not affect any requirement to make pay-
ments under section 506.”".

SEC. 3533. INTERIM RULES.”

The Secretary of Transportation and the Secretary of Defense may
each prescribe interim rules necessary to carry out their respective

™ Section 3537(a) of Public Law 108-136 (117 STAT. 1819), generally provides that
other than Sections 3533, 3534, and 3535, Subtitle C shall take effect October 1, 2004.

™ Section 3537(c) of Public Law 108-136 (117 STAT. 1820), provides that Section
3533 shall take effect on the date of enactment, (November 24, 2003).
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responsibilities under this subtitle and the amendments made by this
subtitle. For this purpose, the Secretaries are excepted from compliance
with the notice and comment requirements of section 553 of title 5,
United States Code. All interim rules prescribed under the authority of
this section that are not earlier superseded by final rules shall expire no
later than 270 days after the effective date of this subtitle.

SEC. 3534. REPEALS AND CONFORMING AMENDMENTS.™
(@) Repeals—The following provisions are repeal ed:
(1) Subtitle B of title VI of the Merchant Marine Act, 1936 (46
U.S.C. App. 1187 et seq.).

(2) Section 804 of the Merchant Marine Act, 1936 (46 U.S.C. App.
1222).

(b) Conforming Amendments.—

(1) Section 12102(d)(4) of title 46, United States Code, is amended by
inserting ‘* or chapter 531 of title 46, United States Code’” after
“Merchant Marine Act, 1936'".

(2) Section 1137 of Public Law 104-324 (46 U.S.C. App. 1187 note)
is amended by striking *‘ section 651(b) of the Merchant Marine Act,
1936 and inserting ‘‘ section 53102(b) of title 46, United States Code’’.

SEC. 3535. GAO STUDY OF ADJUSTMENT OF
OPERATING AGREEMENT PAYMENT CRITERIA.”

(@ In General.—The Comptroller General of the United States shall
conduct a study of the potential impact of amending section 53106 of
title 46, United States Code, as amended by this Act—

(1) toincrease or decrease the 7,500 ton limitation;

(2) to apply the limitation to bagged cargo as well as bulk cargo; and

(3) to so modify the tonnage limitation and apply it to bagged cargo
aswell as bulk cargo.

(b) Mattersto be Addressed.—

(1) Specific Impacts—As part of the study required by subsection
(@), the Comptroller General shall address, in particular, the impact of
such amendments on—

(A) the Maritime Security Fleet established under chapter 531 of
title 46, United States Code, as amended by this Act;

™ Section 3537(b) of Public Law 108-136 (117 STAT. 1820), provides that Section
3534 shall take effect on October 1, 2005.

7 Section 3537(c) of Public Law 108-136 (117 STAT. 1820), provides that Section
3535 shall take effect on the date of enactment, (November 24, 2003).
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(B) thecivilian bulk cargo preference program under section
901(a), 901(b), or 901b of such Act (46 U.S.C. App. 1241(a), 1241(b),
and 1241f); and

(C) operations of vessels under sections 901a through 901k of such
Act (46 U.S.C. App. 1241e through 12410, the Food for Peace Act of
1966 (7 U.S.C. 1707a(b)(8)), or any other statute in pari materia.

(2) Certain Aspects—In carrying out paragraph (1), the Comptroller
General shall consider, among other matters—

(A) increased or decreased costs to the overall cargo preference
program, including transportation costs (for both land and water trans-
portation);

(B) effects on ports;

(C) the number of shipments that would be affected;

(D) increased or decreased administrative and compliance burdens
for carriers and Federal agencies; and

(E) increases or decreases in the number of United States-flag oper-
ators participating in the cargo preference program.

(3) Balancing Benefits.—In the study, the Comptroller General shall
also address whether and how such amendments could result in achiev-
ing an appropriate balance of benefits between participants in the
Maritime Security Fleet program and participants in the cargo prefer-
ence program.

(¢) Report.—The Comptroller General shall transmit a report of the
study, including findings, conclusions, and recommendations (including
legidlative recommendations, if any), to the Committee on Armed Services
of the House of Representatives and the Committee on Armed Services
and the Committee on Commerce, Science, and Transportation of the
Senate within 9 months after the date of the enactment of this Act.

(d) Authority.—In order to conduct the study required by subsection
(@), the Comptroller General, or any of the Comptroller General’s duly
authorized representatives, shall have access to any books, accounts,
documents, papers, and records that relate to the information required to
complete the study of owners or operators of vessels—

(1) under operating agreements under subtitle B of title VI of the
Merchant Marine Act, 1936 (46 U.S.C. App. 651 et seq.) or chapter 531
of title 46, United States Code, as amended by this Act; and

(2) that accept bulk cargo subject to the cargo preference laws of the
United States.

SEC. 3536. DEFINITIONS.

In this subtitle, the definitions set forth in section 53101 of title 46,
United States Code, as amended by this Act, shall apply.
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SEC. 3537. EFFECTIVE DATES.

(& In General.—Except as provided in subsections (b) and (c), this
subtitle shall take effect October 1, 2004.

(b) Repealsand Conforming Amendments.—Section 3534 shall
take effect October 1, 2005.

(c) Other Provisions—Sections 3533, 3535, and this section shall
take effect on the date of the enactment of this Act.

SUBTITLE D - NATIONAL DEFENSE TANK
VESSEL CONSTRUCTION ASSISTANCE.

SEC. 3541. NATIONAL DEFENSE TANK VESSEL
CONSTRUCTION PROGRAM.

The Secretary of Transportation shall establish a program for the pro-
vision of financial assistance for the construction in the United States of
afleet of up to 5 privately owned product tank vessels—

(1) to be operated in commercia service in foreign commerce; and
(2) to be available for national defense purposes in time of war or

national emergency pursuant to an Emergency Preparedness Plan
approved by the Secretary of Defense pursuant to section 3543(e).

SEC. 3542. APPLICATION PROCEDURE.

(@) Request for Proposals—Within 90 days after the date of the
enactment of this subtitle, and on an as-needed basis thereafter, the
Secretary, in consultation with the Secretary of Defense, shall publishin
the Federal Register arequest for competitive proposals for the con-
struction of new product tank vessels necessary to meet the commercial
and national security needs of the United States and to be built with
assistance under this subtitle.

(b) Qualification.—Any citizen of the United States or any shipyard
in the United States may submit a proposal to the Secretary of
Transportation for purposes of constructing a product tank vessel with
assistance under this subtitle.

(c) Requirement.—The Secretary, with the concurrence of the
Secretary of Defense, may enter into an agreement with the submitter of
aproposal for assistance under this subtitle if the Secretary determines
that—

(1) the plans and specifications call for construction of a new product
tank vessel of not |less than 35,000 deadweight tons and not greater than
60,000 deadweight tons, that—
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(A) will meet the requirements of foreign commerce;

(B) iscapable of carrying militarily useful petroleum products, and
will be suitable for national defense or military purposesin time of
war, national emergency, or other military contingency; and

(C) will meet the construction standards necessary to be document-
ed under the laws of the United States;

(2) the shipyard in which the vessel will be constructed has the nec-
essary capacity and expertise to successfully construct the proposed
number and type of product tank vessels in a reasonable period of time
as determined by the Secretary of Transportation, taking into considera-
tion the recent prior commercia shipbuilding history of the proposed
shipyard in delivering avessel or series of vessels on time and in accor-
dance with the contract price and specifications; and

(3) the person proposed to be the operator of the proposed vessel pos-
sesses the ability, experience, financial resources, and any other qualifi-
cations determined to be necessary by the Secretary for the operation
and maintenance of the vessel.

(d) Priority.—The Secretary—

(1) subject to paragraph (2), shall give priority consideration to a pro-
posal submitted by a person that is a citizen of the United States under
section 2 of the Shipping Act, 1916 (46 U.S.C. App. 802); and

(2) may give priority to consideration of proposals that provide the
best value to the Government, taking into consideration—

(A) the costs of vessel construction; and

(B) the commercia and national security needs of the United
States.

SEC. 3543. AWARD OF ASSISTANCE.

(@ In General.—If after review of aproposal, the Secretary deter-
mines that the proposal fulfills the requirements under this subtitle, the
Secretary may enter into a contract with the proposed purchaser and the
proposed shipyard for the construction of a product tank vessel with
assistance under this subtitle.

(b) Amount of Assistance—The contract shall provide that the
Secretary shall pay, subject to the availability of appropriations, up to
75 percent of the actual construction cost of the vessel, but in no case
more than $50,000,000 per vessel.

(c) Construction in United States.—A contract under this section
shall require that construction of avessel with assistance under this sub-
title shall be performed in a shipyard in the United States.
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(d) Documentation of Vessel.—

(1) Contract Requirement.—A contract under this section shall
require that, upon delivery of avessel constructed with assistance under
the contract, the vessel shall be documented under chapter 121 of title
46, United States Code, with a registry endorsement only.

(2) Restriction on Coastwise Endorsement.—A vessel constructed
with assistance under this subtitle shall not be eligible for a certificate
of documentation with a coastwise endorsement.

(3) Authority to Reflag Not Applicable. —Section 9(g) of the
Shipping Act, 1916, (46 U.S.C. App. 808(g)) shall not apply to a vessel
constructed with assistance under this subtitle.”

(e) Emergency Preparedness Agreement.—

(1) In General.—A contract under this section shall require that the
person who will be the operator of a vessel constructed with assistance
under the contract shall enter into an Emergency Preparedness
Agreement for the vessel under section 53107 of title 46, United States
Code, as amended by this Act.

(2) Treatment as Contractor.—For purposes of the application, under
paragraph (1), of section 53107 of title 46, United States Code, to aves-
sl constructed with assistance under this subtitle, the term *‘ contractor’’
as used in that section means the person who will be the operator of a
vessel constructed with assistance under this subtitle.

(f) Additional Terms—The Secretary shall incorporate in the con-
tract the requirements set forth in this subtitle, and may incorporate in
the contract any additional terms the Secretary considers necessary.

SEC. 3544. PRIORITY FOR TITLE XI ASSISTANCE.

Section 1103 of the Merchant Marine Act, 1936 (46 U.S.C. App.
1273) is amended by adding at the end the following:

‘(i) Priority.—In guaranteeing and entering commitments to guar-
antee under this section, the Secretary shall give priority to guarantees
and commitments for vessels that are otherwise eligible for a guaran-
tee under this section and that are constructed with assistance under
subtitle D of the Maritime Security Act of 2003.”

SEC. 3545. DEFINITIONS.

In this subtitle the definitions set forth in section 53101 of title 46,
United States Code, as amended by this Act, shall apply.

® The Shipping Act, 1916, as amended, does not contain a Section 9(g).
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SEC. 3546. AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated to the Secretary to carry out

this subtitle a total of $250,000,000 for fiscal years after fiscal year
2004.
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MAINTENANCE AND REPAIR REIM-
BURSEMENT PILOT PROGRAM

Section 3517 of Public Law 108-136, approved November 24, 2003
(117 STAT. 1796), provides:

SEC. 3517. MAINTENANCE AND REPAIR REIMBURSE-
MENT PILOT PROGRAM.
(@) Authority to Enter Agreements—

(1) I'n General.—The Secretary of Transportation may carry out a
pilot program under which the Secretary may enter into an agreement
with a contractor under chapter 531 of title 46, United States Code, as
amended by this Act, regarding maintenance and repair of avessel that
is subject to an operating agreement under that chapter.

(2) Limitation.—The Secretary may not require a person to enter into
an agreement under this section, including as a condition of awarding an
operating agreement to the person under chapter 531 of title 46, United
States Code, as amended by this Act.

(b) Termsof Agreement—An agreement under this section—

(1) shall require that except as provided in subsection (c), all quali-
fied maintenance or repair on the vessel shall be performed in the
United States;

(2) shall require that the Secretary shall reimburse the contractor in
accordance with subsection (d) for the costs of qualified maintenance or
repair performed in the United States; and

(3) shall apply to maintenance and repair performed during the 5-year
period beginning on the date the vessel begins operating under the oper-
ating agreement under chapter 531 of title 46, United States Code.

(c) Exception to Requirement to Perform Work in the United
States—A contractor shall not be required to have qualified mainte-
nance or repair work performed in the United States under this section,
if the Secretary determines that—

(1) thereisno facility in the United States available to perform the
work; or
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(2) thereisnot available to the Secretary sufficient funds to pay reim-
bursement under subsection (d) with respect to the work.

(d) Reimbursement.—

(1) I'n General.—The Secretary shall, subject to the availability of
appropriations, reimburse a contractor for costs incurred by the contrac-
tor for qualified maintenance or repair performed in the United States
under this section.

(2) Amount.—The amount of reimbursement shall be equal to 80
percent of the difference between—

(A) thefair and reasonable cost of obtaining the qualified mainte-
nance or repair in the United States; and

(B) thefair and reasonable cost of obtaining the qualified mainte-
nance or repair outside the United States, in the geographic region in
which the vessel generally operates.

(3) Determination of Fair and Reasonable Costs—The Secretary
shall determine fair and reasonable costs for purposes of paragraph (2).

(e) Notification Requirements.—

(1) Notification by Contractor.—The Secretary is not required to pay
reimbursement to a contractor under this section for qualified mainte-
nance or repair, unless the contractor—

(A) notifies the Secretary of the intent of the contractor to obtain
the qualified maintenance or repair, by not later than 180 days before
the date of the performance of the qualified maintenance or repair;
and

(B) includes in such notification—

(i) adescription of al qualified maintenance or repair that the
contractor should reasonably expect may be performed,;

(if) an estimate of the cost of obtaining such qualified mainte-
nance or repair in the United States; and

(iii) an estimate of the cost of obtaining such qualified mainte-
nance or repair outside the United States, in the geographic region
in which the vessel generally operates.

(2) Certification by Secretary.—Not later than 60 days after the date
of receipt of notification under paragraph (1), the Secretary shall certify
to the contractor—

(A) whether thereis afacility in the United States available to per-
form the qualified maintenance or repair described in the notification
by the contractor under paragraph (1); and

(B) whether there is available to the Secretary sufficient fundsto
pay reimbursement under subsection (d) with respect to such work.
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(f) Qualified Maintenance or Repair Defined.—In this section the
term ‘* qualified maintenance or repair’”’ —
(1) except as provided in paragraph (2), means—
(A) any inspection of avessel that is—
(i) required under chapter 33 of title 46, United States Code; and
(if) performed in the period in which the vessel is subject to an
agreement under this section; and
(B) any maintenance or repair of avessel that is determined, in the
course of an inspection referred to in subparagraph (A), to be neces-
sary to comply with the laws of the United States; and

(2) does not include—
(A) routine maintenance or repair; or

(B) any emergency work that is necessary to enable a vessel to
return to a port in the United States.

(g) Analysis—

(1) I'n General.—Not later than October 1, 2004, the Secretary of
Transportation shall submit to the Committee on Armed Services of the
House of Representatives and the Committee on Armed Services and
the Committee on Commerce, Science, and Transportation of the
Senate, an analysis of the need for agreements authorized by this
section.

(2) Conduct and Considerations.—In conducting the analysis, the
Secretary shall consider the overall costs and benefits of the pilot
program, including the following:

(A) Theimpact on operations of vesselsin the program.

(B) The availability of repair shipyards and drydocks in the various
regions of the United States (as that term is defined in such chapter)
that are capable of handling such vessels that are ocean-going vessels.

(C) The experience of such shipyards in repairing the types of such
vesseals.

(D) A comparison of drydock and repair costs between available
United States and foreign shipyards located within the geographic
range of the trading area of such vessels.

(E) A comparison of the time period required for the drydocking
and repair of such vessels between available United States shipyards
and foreign shipyards.

(F) Theimpact of the voyage deviation of such vessels to United
States shipyards.

(G) The benefits to the Department of Defense of having a vessel
repair base in the United States to accelerate the activation of the
Ready Reserve Fleet.
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(H) The benefits of extending the program to all vessels that are
subject to operating agreements under chapter 531 of title 46, United
States Code, as amended by this Act.

(3) Recommendations.—The Secretary shall include in the analysis
recommendations of any additional incentives that are necessary to
encourage participation in the program.

(h) Authorization of Appropriations—In addition to the other
amounts authorized by this subtitle, for reimbursement of costs of
qualified maintenance or repair under this section there is authorized to
be appropriated to the Secretary of Transportation $19,500,000 for each
of fiscal years 2006 through 2011.
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CARGO RESERVATION:

MILITARY CARGO PREFERENCE ACT OF 1904.
(10 U.S.C. 2631 (2003)).

(& Only vessels of the United States or belonging to the United
States may be used in the transportation by sea of supplies bought for
the Army, Navy, Air Force, or Marine Corps. However, if the President
finds that the freight charged by those vessels is excessive or otherwise
unreasonable, contracts for transportation may be made as otherwise
provided by law. Charges made for the transportation of those supplies
by those vessels may not be higher than the charges made for transport-
ing like goods for private persons.

(b)(1) Ineach request for proposals to enter into a time-charter con-
tract for the use of avessel for the transportation of supplies under this
section, the Secretary of Defense shall require that any reflagging or
repair work on avessel for which a proposal is submitted in response to
the request for proposals be performed in the United States (including
any territory of the United States).

(2) In paragraph (1), the term “reflagging or repair work” means
work performed on a vessel—

(A) to enable the vessel to meet applicable standards to become a
vessdl of the United States; or

(B) to convert the vessel to a more useful military configuration.

(3) The Secretary of Defense may waive the requirement described in
paragraph (1) if the Secretary determines that such waiver is critical to
the national security of the United States. The Secretary shall immedi-
ately notify the Congress of any such waiver and the reasons for such
waiver.

! The Cargo Preference Penalties for Substandard Vessel Operations are set forth in
46 U.S.C. 2302(e), page 223 infra.

Public Law 108-11, approved April 16, 2003 (117 STAT. 559), appropriated addition-
al funds for Public Law 480, Title Il Grants, under certain conditions. Section 2705 of
Public Law 108-11 (117 STAT. 600) provides: "SEC. 2705. No provision of this Act
may be construed as atering or amending the force or effect of any of the following
provisions of law as currently applied: (1) Sections 2631 and 2631a of title 10, United
States Code. (2) Sections 901(b) and 901b of the Merchant Marine Act, 1936 (46
U.S.C. App. 1241(b), 1241f). (3) Public Resolution Numbered 17, Seventy-third
Congress (48 Stat. 500). (4) Any other similar provision of law requiring the use of
privately owned United States flag commercial vessels for certain transportation purpos-
es of the United States.".
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PUBLIC RESOLUTION 17.2 SHIPMENT OF EXPORTS
FINANCED BY GOVERNMENT IN UNITED STATES
VESSELS (46 App. U.S.C. 1241-1) (2003)). It isthe sense of
Congress that in any loans made by the Reconstruction Finance
Corporation or any other instrumentality of the Government to foster
the exporting of agricultura or other products, provision shall be made
that such products shall be carried exclusively in vessels of the United
States, unless, asto any or all of such products, the Secretary of
Transportation, after investigation, shal certify to the Reconstruction
Finance Corporation or any other instrumentality of the Government
that vessels of the United States are not available in sufficient numbers,
or in sufficient tonnage capacity, or on necessary sailing schedule, or at
reasonable rates.

CARGO PREFERENCE ACT OF 1954-PUBLIC LAW 664.
SECTION 901(b) OF THE MERCHANT MARINE ACT,
1936 (46 App. U.S.C. 1241(b) (2003)).

(b) CargoesProcured, Furnished or Financed by United States;
Waiver in Emergencies; Exceptions; Definition.

(1) Whenever the United States shall procure, contract for, or otherwise
obtain for its own account, or shall furnish to or for the account of any
foreign nation without provision for reimbursement, any equipment, mate-
rials, or commodities, within or without the United States, or shall
advance funds or credits or guarantee the convertibility of foreign curren-
cies in connection with the furnishing of such equipment, materials, or
commodities, the appropriate agency or agencies shall take such steps as
may be necessary and practicable to assure that at least 50 per centum of
the gross tonnage of such equipment, materials, or commodities (comput-
ed separately for dry bulk carriers, dry cargo liners, and tankers), which
may be transported on ocean vessels shall be transported on privately
owned United States-flag commercial vessels, to the extent such vessels
are available at fair and reasonable rates for United States-flag commercial
vessels, in such manner as will insure afair and reasonable participation
of United States-flag commercial vesselsin such cargoes by geographic
areas. Provided, That the provisions of this subsection may be waived
whenever the Congress by concurrent resolution or otherwise, or the
President of the United States or the Secretary of Defense declares that an
emergency exists justifying a temporary waiver of the provisions of sec-
tion 901(b)(1) and so notifies the appropriate agency or agencies. And
provided further, That the provisions of this subsection shall not apply to
cargoes carried in the vessels of the Panama Canal Company. Nothing
herein shall repeal or otherwise modify the provisions of Public

2 Public Resolution 17—73rd Congress, approved March 26, 1934, (48 STAT. 500), as
amended by Public Law 97-31, approved August 6, 1981 (92 STAT. 165).
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Resolution Numbered 17, Seventy-third Congress (48 Stat. 500), as
amended. For purposes of this section, the term “privately owned United
States-flag commercial vessels’ shall not be deemed to include any vessel
which, subsequent to the date of enactment of this amendment, shall have
been either (a) built outside the United States, (b) rebuilt outside the
United States, or (¢) documented under any foreign registry, until such
vessel shall have been documented under the laws of the United States for
aperiod of three years: Provided, however, That the provisions of this
amendment shall not apply where, (1) prior to the enactment of this
amendment, the owner of avessdl, or contractor for the purchase of a ves-
sel, originally constructed in the United States and rebuilt abroad or con-
tracted to be rebuilt abroad, has notified the Maritime Administration in
writing of its intent to document such vessel under United States registry,
and such vessel is so documented on itsfirst arrival at a United States port
not later than one year subsequent to the date of the enactment of this
amendment, or (2) where prior to the enactment of this amendment, the
owner of avessel under United States registry has made a contract for the
rebuilding abroad of such vessel and has notified the Maritime
Administration of such contract, and such rebuilding is completed and
such vessd is thereafter documented under United States registry on its
first arrival at a United States port not later than one year subsequent to
the date of the enactment of this amendment.

(2) Every department or agency having responsibility under this subsec-
tion shall administer its programs with respect to this subsection under
regulations issued by the Secretary of Transportation. The Secretary of
Transportation shall review such administration and shall annually report
to the Congress with respect thereto.

FOOD SECURITY ACT OF 1985. PUBLIC LAW 99 -198, as
amended (46 App. U.S.C. 1241e - 12410 (2003)).

See sections 901a through 901k of the Merchant Marine Act, 1936,
commencing at page 112, supra.

EXPORT OF ALASKAN NORTH SLOPE OIL.?
30 U.S.C. 185. Rights-of-way for pipelinesthrough Federal Lands

* * *x % *

(s) Exports of Alaskan North Slope Qil.

(1) Subject to paragraphs (2) through (6) of this subsection and
notwithstanding any other provision of this Act or any other provision

330 U.S.C. 185(s) was amended by Section 201 of Public Law 104-58, approved
November 28, 1995 (109 STAT. 557, 560), the Alaska Power Administration Asset Sale
and Termination Act. Section 202 provides for a GAO report.
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of law (including any regulation) applicable to the export of oil trans-
ported by pipeline over right-of-way granted pursuant to section 203 of
the Trans-Alaska Pipeline Authorization Act (43 U.S.C. 1652), such oil
may be exported unless the President finds that exportation of this oil is
not in the national interest. The President shall make his national inter-
est determination within five months of the date of enactment of this
subsection. In evaluating whether exports of this il are in the national
interest, the President shall at a minimum consider—

(A) whether exports of this oil would diminish the total quantity or
quality of petroleum available to the United States;

(B) theresults of an appropriate environmental review, including
consideration of appropriate measures to mitigate any potential
adverse effects of exports of this oil on the environment, which shall
be completed within four months of the date of the enactment of this
subsection; and

(C) whether exports of this oil are likely to cause sustained material
oil supply shortages or sustained oil prices significantly above world
market levels that would cause sustained material adverse employ-
ment effects in the United States or that would cause substantial harm
to consumers, including noncontiguous States and Pacific territories.

If the President determines that exports of this oil are in the national
interest, he may impose such terms and conditions (other than a volume
limitation) as are necessary or appropriate to ensure that such exports
are consistent with the national interest.

(2) Except in the case of oil exported to a country with which the
United States entered into a bilateral international oil supply agreement
before November 26, 1979, or to a country pursuant to the International
Emergency Qil Sharing Plan of the International Energy Agency, any oil
transported by pipeline over right-of-way granted pursuant to section
203 of the Trans-Alaska Pipeline Authorization Act (43 U.S.C. 1652)
shall, when exported, be transported by a vessel documented under the
laws of the United States and owned by a citizen of the United States
(as determined in accordance with section 2 of the Shipping Act, 1916
(46 U.S.C. App. 802)).

(3) Nothing in this subsection shall restrict the authority of the
President under the Constitution, the International Emergency Economic
Powers Act (50 U.S.C. 1701 et seq.), the National Emergencies Act (50
U.S.C. 1601 et seq.), or Part B of title Il of the Energy Policy and
Conservation Act (42 U.S.C. 6271-76) to prohibit exports.

(4) The Secretary of Commerce shall issue any rules necessary for
implementation of the President’s national interest determination,

4 Section 2 of the Shipping Act, 1916 (followed by provisions that affect Section 2
citizenship requirements), is located at page 226, infra.
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including any licensing requirements and conditions, within 30 days of
the date of such determination by the President. The Secretary of
Commerce shall consult with the Secretary of Energy in administering
the provisions of this subsection.

(5) If the Secretary of Commerce finds that exporting oil under
authority of this subsection has caused sustained material oil supply
shortages or sustained oil prices significantly above world market levels
and further finds that these supply shortages or price increases have
caused or are likely to cause sustained material adverse employment
effects in the United States, the Secretary of Commerce, in consultation
with the Secretary of Energy, shall recommend, and the President may
take, appropriate action concerning exports of this oil, which may
include modifying or revoking authority to export such ail.

(6) Administrative action under this subsection is not subject to sec-
tions 551 and 553 through 559 of title 5, United States Code.

SEC. 202. GAO REPORT.

(@) Review.—The Comptroller General of the United States shall
conduct areview of energy production in California and Alaska and the
effects of Alaskan North Slope oil exports, if any, on consumers, inde-
pendent refiners, and shipbuilding and ship repair yards on the West
Coast and in Hawaii. The Comptroller General shall commence this
review three years after the date of enactment of this Act and, within
twelve months after commencing the review, shall provide areport to
the Committee on Energy and Natural Resources of the Senate and the
Committee on Resources and the Committee on Commerce of the
House of Representatives.

(b) Contents of Report.—The report shall contain a statement of the
principal findings of the review and recommendations for Congress and
the President to address job loss in the shipbuilding and ship repair
industry on the West Coast, as well as adverse impacts on consumers
and refiners on the West Coast and in Hawaii, that the Comptroller
General attributes to Alaska North Slope oil exports.

46 U.S.C. 2302 (2003). PENALTIES FOR SUBSTANDARD
OPERATIONS?

* * * % * %

(e)(2) A vessel may not transport Government-impelled cargoes if—
(A) the vessal has been detained and determined to be substandard

by the Secretary for violation of an international safety convention to

which the United States is a party, and the Secretary has published

°46 U.S.C. 2302(€e) was added by Section 408(a) of Public Law 105 - 383, approved
November 13, 1998 (112 STAT. 3411, 3430), the Coast Guard Authorization Act of
1998. Subsection (b) provides that it shall take effect on January 1, 1999.
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notice of that detention and determination in an electronic form, includ-
ing the name of the owner of the vessal; or

(B) the operator of the vessel has on more than one occasion had a vessel
detained and determined to be substandard by the Secretary for violation of
an international safety convention to which the United States is a party, and
the Secretary has published notice of that detention and determination in an
electronic form, including the name of the owner of the vessel.

(2) The prohibition in paragraph (1) expires for avessel on the earlier of—
(A) 1 year after the date of the publication in electronic form on
which the prohibition is based; or

(B) any date on which the owner or operator of the vessal prevailsin
an appeal of the violation of the relevant international convention on
which the detention is based.

(3) As used in this subsection, the term “ Government-impelled cargo”
means cargo for which a Federal agency contracts directly for shipping
by water or for which (or the freight of which) a Federal agency provides
financing, including financing by grant, loan, or loan guarantee, resulting
in shipment of the cargo by water.

33 U.S.C. 1902a (2003). DISCHARGE OF AGRICULTURAL
CARGO RESIDUE

Notwithstanding any other provision of law, the discharge from a vessel
of any agricultural cargo residue material in the form of hold washings
shall be governed exclusively by the provisions of the Act to Prevent
Pollution from Ships (33 U.S.C. 1901 et seq.) that implement Annex V to
the International Convention for the Prevention of Pollution from Ships.®

®33 U.S.C. 1902a was enacted by Section 204 of Public Law 107-295 (116 STAT. 2094),
the Maritime Transportation Security Act of 2002. The Conference Report (H. Rpt. 107-777),
provides at page 90: “The substitute requires the discharge from a vessel of any agricultural
cargo residue material in the form of hold washings to be governed exclusively under the pro-
visions of MARPOLAnNNnex V (MARPOL V) asimplemented by the Act to Prevent Pollution
from Ships (APPS) (section 1901 et seq., title 33, United States Code). Agricultural cargo
residue material refers to residue from agricultural cargo carried in bulk, such as corn, wheat,
rice, soybeans, and grains, routinely carried on ships. In 2000, the Coast Guard announced a
plan to change its enforcement policy to apply other lawsto U.S. flag vessels to regulate the
discharge of agricultural cargo residue material that has traditionally been governed by MAR-
POL V. This proposed change would place an unwarranted burden on U.S. flag bulk grain
vessels which are required by agriculture inspection rules to wash their cargo holds. Thisis
routinely done on the high seas, and based on industry practices, it is not anticipated that the
discharge of agricultural cargo residue material will take place in marine sanctuaries designat-
ed by the Secretary of Commerce pursuant to section 1431 et seq., title 16, United States
Code. The discharge of agricultural cargo residue is consistent with MARPOL V, and is not
expected to have an adverse impact on the marine environment. Section 204 is not intended in
any way to undermine other provisions of MARPOL V, asimplemented by APPS, which pro-
vides that when agricultural cargo residue is mixed with other MARPOL regulated discharges
having other requirements, then the more stringent discharge requirements apply.”
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SHIPPING ACT, 1916

SEC. 1. DEFINITIONS (46 App. U.S.C. 801 (2003)).
When used in this Act;

The term “common carrier by water in interstate commerce” means a
common carrier engaged in the transportation by water of passengers or
property on the high seas or the Great Lakes on regular routes from port
to port between one State, Territory, District, or possession of the
United States and any other State, Territory, District, or possession of
the United States, or between places in the same Territory, District, or
possession.

The term “other person subject to this Act” means any person not
included in the term “common carrier by water in interstate commerce”
carrying on the business of forwarding or furnishing wharfage, dock,
warehouse, or other terminal facilities in connection with a common
carrier by water in interstate commerce.

The term “person” includes corporations, partnerships, and associa
tions, existing under or authorized by the laws of the United States, or
any State, Territory, District, or possession thereof, or of any foreign
country.

The term “vessel” includes all water craft and other artificial con-
trivances of whatever description and at whatever stage of construction,
whether on the stocks or launched, which are used or are capable of
being or are intended to be used as a means of transportation on water.

The term “documented under the laws of the United States,” means
“registered, enrolled, or licensed under the laws of the United States.”

The term “carrying on the business of forwarding” means the dis-
patching of shipments by any person on behalf of others, by oceangoing
common carriers in commerce between the United States and its
Territories or possessions, or between such Territories and possessions,
and handling the formalities incident to such shipments.

The term “maritime labor agreement” means any collective bargaining
agreement between an employer subject to this Act, or group of such
employers and a labor organization representing employeesin the
maritime or stevedoring industry, or any agreement preparatory to such
a collective bargaining agreement among members of a multiemployer
bargaining group, or any agreement specifically implementing provi-
sions of such a collective bargaining agreement or providing for the
formation, financing, or administration of a multiemployer bargaining

group.
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SEC. 2 (a)~(c). CORPORATION, PARTNERSHIP, OR
ASSOCIATION ASCITIZEN' (46 App. U.S.C. 802 (2003)).

(@ Ownership of Controlling Interest. Within the meaning of this
Act no corporation, partnership, or association shall be deemed a citizen
of the United States unless the controlling interest therein is owned by
citizens of the United States, and, in the case of a corporation, unlessits
chief executive officer, by whatever title, and the chairman of its board
of directors are citizens of the United States and unless no more of its
directors than a minority of the number necessary to constitute a quo-
rum are noncitizens and the corporation itself is organized under the
laws of the United States or of a State, Territory, District, or possession
thereof, but in the case of a corporation, association, or partnership
operating any vessel in the coastwise trade the amount of interest
required to be owned by citizens of the United States shall be 75 per
centum.

(b) Determination of Controlling Interest. The controlling interest
in a corporation shall not be deemed to be owned by citizens of the
United States (a) if the title to a majority of the stock thereof is not
vested in such citizens free from any trust or fiduciary obligation in
favor of any person not a citizen of the United States; or (b) if the
majority of the voting power in such corporation is not vested in citi-
zens of the United States; or (c) if through any contract or understand-
ing it is so arranged that the mgjority of the voting power may be
exercised, directly or indirectly, in behalf of any person whois not a
citizen of the United States; or, (d) if by any other means whatsoever
control of the corporation is conferred upon or permitted to be exercised
by any person who is not a citizen of the United States.

(c) Determination of Seventy-five Per Centum of I nterest.
Seventy-five per centum of the interest in a corporation shall not be
deemed to be owned by citizens of the United States (a) if the title to 75
per centum of its stock is not vested in such citizens free from any trust
or fiduciary obligation in favor of any person not a citizen of the United
States; or (b) if 75 per centum of the voting power in such corporation
is not vested in citizens of the United States; or (c) if, through any con-
tract or understanding, it is so arranged that more than 25 per centum of
the voting power in such corporation may be exercised, directly or indi-
rectly, in behalf of any person who is not a citizen of the United States,
or (d) if by any other means whatsoever control of any interest in the
corporation in excess of 25 per centum is conferred upon or permitted
to be exercised by any person who is not a citizen of the United States.

! Note provisions of law at the end of Section 2 of the Shipping Act, 1916, concerning
changes to the U.S. vessel citizenshp requirements for certain purposes.
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SEC. 2(d). APPLICABILITY TO RECEIVERSAND
TRUSTEES (46 App. U.S.C. 803 (2003)).

The provisions of this Act shall apply to receivers and trustees of all
persons to whom the Act applies, and to the successors or assignees of
such persons.

* * % % % * *

PROVISIONS THAT AFFECT SECTION 2
CITIZENSHIP REQUIREMENTS

Sections 1113(d) and 1136 of Public Law 104-324, approved October
19, 1996 (110 STAT. 3970, 3986), the Coast Guard Authorization Act of
1996, set forth provisions that affect Section 2 of the Shipping Act,
1916. These provisions are set forth at page 235. infra.

* * * k% % * *

CONTINUATION OF THE SHIPPING ACT, 1916.

SEC. 9. REGISTRATION, ENROLLMENT, AND
LICENSING OF VESSEL S PURCHASED, CHARTERED,
OR LEASED: REGULATIONS; COASTWISE TRADE.
(46 App. U.S.C. 808 (2003)).

(b) Every vessel purchased, chartered, or leased from the Secretary of
Transportation shall, unless otherwise authorized by the Secretary of
Transportation, be operated only under such registry or enrollment and
license. Such vessels while employed solely as merchant vessels shall
be subject to all laws, regulations, and liabilities governing merchant
vessdl's, whether the United States be interested therein as owner, in
whole or in part, or hold any mortgage, lien, or other interest therein.

(c)* Except as provided in section 611 of the Merchant Marine Act,
1936 (46 App. U.S.C. 1181), and in section 12106(e) of title 46, United
States Code, a person may not, without the approval of the Secretary of
Transportation—

2 Note that Section 144(d)(1)(C) of Public Law 106-554-Appendix D, approved
December 21, 2000 (114 STAT. 2763, 2763A-240, 243), requires the Secretary of
Commerce to inform the Secretary of Transportation for each fishing vessel for which a
reduction permit is surrendered and revoked under the fishing capacity reduction pro-
gram for crab fisheries included in the Fishery Management Plan for Commercia King
and Tanner Crab Fisheriesin the Bering Sea and Aleutian Islands. The Secretary of
Commerce is required to request the Secretary of Transportation to permanently revoke
the fishery endorsement of each such vessel and refuse permission to transfer any such
vessel to aforeign flag under paragraph (5). Section 144(d)(5) provides: "(5)(A) The
Secretary of Transportation shall, upon notification and request by the Secretary, for
each vessel identified in such notification and request- (i) permanently revoke any
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(1) sdl, lease, charter, deliver, or in any manner transfer, or agree to
sell, lease, charter, deliver, or in any manner transfer, to a person not a
citizen of the United States, any interest in or control of a documented
vessel (except in avessal that has been operated only as a fishing
vessel, fish processing vessel, or fish tender vessel (as defined in section
2101 of title 46, United States Code) or in avessel that has been
operated only for pleasure) owned by a citizen of the United States or
the last documentation of which was under the laws of the United
States; or

(2) place a documented vessel, or a vessel the last documentation of
which was under the laws of the United States, under foreign registry or
operate that vessel under the authority of aforeign country.

(d)(1) Any charter, sale, or transfer of avessel, or interest in or con-
trol of that vessel, contrary to this section is void.

(2) A person that knowingly charters, sells, or transfers avessel, or
interest in or control of that vessel, contrary to this section shall be fined
under title 18, United States Code, imprisoned for not more than 5
years, or both.

(3) A documented vessel may be seized by, and forfeited to, the
United States Government if—

(A) thevessel is placed under foreign registry or operated under the
authority of aforeign country contrary to this section; or

(B) aperson knowingly charters, sells, or transfers a vessel, or
interest or control in that vessel, contrary to this section.

(4) A person that charters, sells, or transfers a vessel, or an interest in
or control of avessd, in violation of this section is liable to the United
States Government for a civil penalty of not more than $ 10,000 for
each violation.

* * * % % * *

(e)* Notwithstanding subsection (c)(2), the Merchant Marine Act,
1936, or any contract entered into with the Secretary of Transportation

fishery endorsement issued to such vessel under section 12108 of title 46, United States
Code; and (ii) refuse to grant the approval required under section 9(c)(2) of the
Shipping Act, 1916 (46 U.S.C. App. 802(c)(2)) for the placement of such vessel under
foreign registry or the operation of such vessel under the authority of aforeign country.
(B) The Secretary shall, after notice and opportunity for public comment, adopt final
regulations